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then, to properly underwrite 
the risk. 

Through good communi-
cation with the insured and 
the insurer, brokers can min-
imize the risk of important 
information coming to light 
after a loss occurs, which can 
have serious consequences 

for everyone involved.
For instance, imagine 

an insurer, in the course of 
investigating a water dam-
age claim, discovers that the 
insured was operating a legal 
marijuana grow-op. 

Or, in the course of investi-
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and Michael Robinson

B
rokers are the prin-
ciple connection 
between the in-
sured and insurer. 
You play a critical 
role in collecting 

the information the insurer 

wants to insure the risk, and 

tenant’s cigarettes, an insurer 
discovers that each of the 
insured’s tenants had an 
individual rental agreement. 

In both situations, the 
insurer may not have issued 
the policy if it had been in 
possession of all the rel-
evant information. Instead, 
depending on the circum-

You had me
at ‘application’

The secret to keeping claims simple is to adopt best practices  
when obtaining applications from insureds
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stances, the insurer may or may not be 
able to void the policy, and the insured 
must wait while the insurer investigates 
and makes its decision. If the policy is 
void, the insurer and the insured may 
face the unappealing, and costly, pros-
pect of litigation. Regardless of how the 
circumstances play out, it is likely that 

pulled into these situations. 
Brokers can facilitate good commu-

nication between insureds and insurers 
and minimize the chances of these situ-
ations arising by ensuring that: relevant 
information is obtained before a policy 
is issued; insureds understand the duty 
of disclosure; and insurers are alerted 
to potentially material circumstances 
on the policy application or renewal, or 
during the life of the policy.
Relevant information and the duty to 
disclose

To put it simply, relevant information 

a reasonable insurer to either decline the 
risk or charge a higher premium.1

Because an insurance policy is an 
agreement to indemnify for an uncertain 
loss, and because information relevant 
to the risk is largely in possession of the 
insured, insureds are under a duty to 
fully and accurately disclose all material 
facts within their knowledge in order to 
allow the insurer to accurately assess the 
risk. This is referred to as the duty of dis-

conditions 1 and 4 of the Insurance Act.2  
Under statutory condition 1, an insur-

ance policy is void if the insured falsely 
describes, misrepresents or fraudulently 
omits to provide the insurer with mate-
rial information about the property to 
be insured when applying for insurance. 
Legally speaking, this is referred to as 
the policy being void ab initio, meaning 
the policy is void as if it never came into 
existence.

The insured’s duty of disclosure con-
tinues during the life of the policy and, 
as per statutory condition 4, the insured 
must give prompt notice to the insurer of 
any material change in risk that is within 
their knowledge and control. If notice is 
given, the insurer may choose to cancel 
the policy or keep the policy in force. 
If the insured fails to give the insurer 
notice as required, then the policy is void 
from the date of the material change and 
the insurer has no obligation to indem-
nify the insured for a subsequent loss.

It is worth mentioning that if the 
-

sure, the information that the insured 
did not fully disclose does not need to 
be related to a subsequent loss to be 
considered material and result in the 
policy being void. For instance, using 
the earlier grow-op example, if, in the 
course of investigating a water loss, 
the insurer discovered that the insured 
was operating a legal grow-op, assum-
ing that the insured failed to disclose 
that they were operating a grow-op, the 
policy would still be void, regardless of 
whether the grow-up had anything to do 
with the water loss.

The interesting twist is that insureds 
may not fully understand their duty, i.e., 
what information needs to be disclosed 
and why, resulting in an unintentional 
failure to disclose all relevant informa-
tion. In some cases, this can result in the 
insurer having to indemnify the insured 
where it should have had no obligation 
to do so. In other cases, the policy will 

uninsured loss. Brokers, as the insurance 
professionals largely responsible for di-
rectly interacting with the insured, can 
protect both the insurer and the insured 
from these sorts of consequences by 
ensuring that insureds are given every 

their duty of disclosure.
Detailed application forms

Key to ensuring that all relevant 
information is collected from an insured 
is the use of detailed application forms. 
Brokers should develop and use detailed 
application forms and appropriate ques-
tionnaires, or ensure that they are given 

It is also essential that brokers always 
use application forms and/or question-
naires on every initial application for 
insurance and renewal. Failure to do so 
increases the risk that a policy could be 
issued without all of the relevant infor-
mation being gathered.

For example, in the case of Sagl v. 
Chubb Insurance Company of Canada,3  
the insured applied for coverage for two 
homes and their contents, including 

-
lection. The broker, having been to the 
insured’s home and seen, among other 
things, expensive furnishings, presented 
the insured to the insurer as a wealthy 
individual. The insurer issued a binder 
for $4.3 million in coverage. 

Effectively defending 
challenging and complex 
insurance claims requires 
the confidence and skill 
that come from years of 
practice.

NO MATTER  
HOW HIGH 
THE HURDLE
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Since 1985, international and 
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After the binder was issued, the 
broker completed a minimal application 
form, which the insured signed. A suspi-

discovered that there were mortgages in 
default on both properties and that the 

when she applied for the insurance. The 
insurer defended the claim on the basis 
that the insured had made a material 
misrepresentation on the application for 
insurance. 

The application form, which had 
been completed after the binder was 
issued, only asked for the insured’s 
name, address, policy period, how long 
the broker had known the insured, 
basic information about the homes, 
and whether there had been any losses 

not asked the insured any questions 

payee” section on the form was left 
blank. According to the court, the 
insurer’s failure to ask for a detailed ap-
plication for insurance or an inspection 
of the properties or their contents was 
evidence that it did not consider that 
information to be material. As a result, 
the court held that the binder was not 
void and the insurer was obliged to 
indemnify the insured. 

Had a detailed application form been 
used initially, it is likely the insurer would 
never have issued the binder. Moreover, 
the court might have accepted that the 
information was material and have up-
held the insurer’s denial of the claim. 

Questions on application forms
Questions on application forms must 

be clearly worded, unambiguous, and use 
consistent wording throughout the form. 
It is also essential that brokers ask the 
insured every question on the application 
form, even if this appears to be a formal-
ity. Had both of these practices been fol-
lowed in Coates v. Allstate Insurance Co. 
of Canada,4  it is likely that the insured, 
the insurer and the insurance agent would 
not have found themselves in a situation 

not been previously suspended. 
The second question asked whether 

the motorcycle was customized. The 
insured claimed that the insurance agent 
had never asked him if the motorcycle 
was customized. The court agreed with 
the insured’s evidence and found that 
the agent had simply assumed that the 
motorcycle was not customized because 

new Harley”. In this case, the application 
form included a note explaining what the 

the agent used the form to question the 
insured further, it would have been re-
vealed that this was a motorcycle that the 
insurer considered to be customized. In 
the end, the insured was unable to prove 
that his motorcycle had been stolen and 
the insurer did not have to pay the claim. 
Had the insured been able to prove his 
loss, the court would have held that the 
policy was not void ab initio because the 

question was never asked and the insurer 
would have been obliged to indemnify 
the insured. Had the questions been 
clearly worded and had the insurance 
agent asked all of the questions on the 
application form, this issue likely would 
not have arisen and the claims process 
would have been much less complicated 
for the parties involved.
Answers to questions on application 
forms

-
ly detailed application forms are used 
and that the insured is asked every ques-
tion on the form, brokers’ best practice 

It is essential that brokers 
ask the insured every 

question on the application 
form, even if this appears  

to be a formality.

We’re going places.
Let’s move forward together.
For over 50 years, we’ve helped insurance  
professionals like you grow their businesses.

Partner with us for travel insurance that’s easy and 
convenient. It’s worth it to sell TuGo™ Travel Insurance! 

TuGo is a registered trademark of and is administered by North American Air Travel Insurance Agents Ltd. d.b.a. TuGo

1-855-929-TUGO partner.tugo.com

where the policy seemed to be void after 
the insured’s motorcycle was stolen. 

In Coates, the insured had answered 

for insurance and the insurer took the 
position that those answers were mate-
rial misrepresentations. 

driver’s licence, vehicle permit, etc., 
issued to a person in the household or 
business been suspended/cancelled in 
the last six years?” The insured’s licence 

-
ly, but he believed the question referred 
to other people in the household rather 
than himself. The court found that the 

that the insured had not knowingly mis-
represented that his driver’s licence had 
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is to clearly record the insured’s answers 
on the application. Further, applica-
tion forms should be reviewed with the 
insured, and follow-up inquiries should 
be made with respect to any incomplete 
or unclear answers. Practically speaking, 
if it appears that the insured has made 
a material misrepresentation when 
applying for insurance, the application 
form will be one of the chief pieces of 
evidence for the insurer when it consid-
ers whether to take the position that the 
policy is void, and for the court if the 
parties end up in litigation. It is essential 

the information that passed between the 
insured and the broker – especially for 
busy brokers who may not recall inter-
acting with a particular insured. 

The case of Hamzeh v. Safeco Insur-
ance Co. of America5 provides a use-
ful example of why it is essential for 
application forms to be fully and clearly 
completed. In Hamzeh, the insured 
submitted a claim under a homeowner’s 
policy for jewellery that was stolen 
during a break-in. The insurer rejected 
the claim and took the position that 

the policy was void ab initio due to the 
insured’s failure to disclose two previ-
ous thefts that had occurred in the past 
three years. The insured’s evidence 
was that the broker had completed the 
application form in advance and that 
he had not been asked any questions 
before signing the form and paying the 
premium. The broker’s evidence was 
that it was her standard practice to ask 
the insured the questions on the ques-
tionnaire, but she could not say whether 
she had done so in this case. Unfortu-
nately, the application had not been 
fully and consistently completed, and 
so the court was unable to rely on the 

broker’s and the insured’s evidence. The 
broker had used a slash mark through 
part of the question, which she said was 
understood in the industry as meaning 

previous losses in the past three years. 
However, another part of this question 
was left blank and the broker could not 
explain why no slash mark had been 
used. The court held that the blank 
space should be interpreted as indicat-

ing that the insured had not answered 
the question, which amounted to an 

-
tion. As there was no evidence that the 
insured knowingly withheld material 
information, the insurer was unable to 
establish that the policy was void. 
Precedent letters for new and  
renewal policies 

Brokers and insurers can work to-
gether to develop precedent letters to 
send to insureds along with all new and 
renewal policies which explain what a 

the insured’s obligation to immediately 
report any such changes. This ensures 
that insureds understand the ongoing 
duty of disclosure and the consequences 
of failing to meet that duty. 

In the case of Jackson v. Canadian 
Northern Shield Insurance Co.,6  the 
insureds purchased a residential insur-
ance policy that provided coverage for 
two outbuildings and the main dwelling 
on their property. The policy was mailed 
to the insureds by the broker on May 26, 
2005, along with a covering letter and an 

Continued on page 33 >
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What do you need to  
succeed as a broker?

At the Insurance Institute we offer brokers 

many different ways to increase their 

knowledge and skills, such as:

CIP program

If you’re a broker, the CIP curriculum allows 

you to gain management-level education. 

And if you already have your CAIB, you can 

apply it towards earning your CIP.

Insurance Licensing courses

The Insurance Institute works closely 

with provincial regulators to make sure 

the courses we offer align with their 

requirements—which means you can obtain 

your broker licence wherever you live.

NEW! Risk Management Certificate

Brokers advise clients on the coverages they 

need and how to diminish their risks so they 

can reduce costly losses—and potentially 

save on premiums. Become fully up to date 

on today’s risk management issues.

www.insuranceinstitute.ca/brokers 

1-866-362-8585 

Follow the Insurance Institute    

ments. By using an online account such 
as epost, customers can retrieve their 
document history at the click of a but-
ton. Leveraging epost, customers will 
have one digital mailbox, allowing them 
to conveniently receive all their policy 
documents in one location. 

Canada Post’s epost platform is also 
-

ing system that customers might have in 
their homes. Today, customers need to 
be aware of how and where their person-
al information may be at risk of expo-
sure to identity theft. A policy document 
or invoice delivered via epost is far more 
secure than one sitting in an unlocked 

Canada Post uses advanced, bank-grade 

to ensure the security and privacy of all 
data within epost 
is also more safe and secure than email 
because of this advanced encryption 
technology and customers will receive 
only relevant documents in their epost 
mailbox – no spam, ads or junk mail.

Complying with Canadian privacy 

-
ance transaction. Along with the obvious 

epost, all data resides in Canada. No data 
will be replicated across the border and 
subject to foreign privacy laws, so this 
should give privacy-conscious customers 
added peace of mind regarding the stor-
age of their personal information. 

not have to pay to receive their docu-
-

tries charge for customers to receive 
their paper bills. This is not the case 
today for the insurance industry; how-
ever, in other industries customers often 
have to pay small charges in the form of 

sent paper invoices. For example, the 
most common fee is $2 a month, though 
some companies charge up to $6 per bill. 
These charges can really add up, and 
going paperless within the insurance 
industry will likely encourage customers 
to go paperless within other industries 
as well, thus saving them money over 
the long term. 
Environmental benefits

Many companies set the goal to 

overall carbon emissions generated 
from their operational activities. The 
greenhouse gas emissions generated by 

(9% of total carbon dioxide emissions 

is from paper manufacturing). There-
fore, thinking beyond the scope of the 
P&C industry, there is also a broader 

companies printing and mailing less 
paper translates into reduced carbon 
emissions.   

This, in turn, provides an opportunity 

of an eco-friendly marketing initiative, 

green” wherever possible, which cus-
tomers tend to appreciate, and this can 
even improve the overall brand image 
of a company. An Ipsos poll conducted 
in 2012 found that 46% of customers 
(especially Millennials, i.e., those reach-
ing adulthood around the turn of the 
21st century) are more inclined to buy a 
service if it is environmentally friendly.

The broker channel has made enor-
mous strides in providing an integrated 
customer experience to improve its 
competitive position in recent years, and 

journey. For additional information and 

company, visit www.csio.com/edelivery. 

Grant Patten is communications specialist at 
CSIO. gpatten@csio.com
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You had me at ‘application’
< Continued from page 9

and Recommendations”. One section of 
the attachment stated:

“Let us know about any changes!
“If a “Material Change” arises during 

the policy period, this must be reported 
to our o ce immediately. ailure to do so 
may result in a voiding of the Insurance 
Policy involved. A “Material Change” is 
something important enough to change 
the original agreement between the in-
surance company and the policy holder.

“Some examples of “Material Change” 
which would require that you notify your 
insurer would include:

“…Using an auxiliary wood heat source 
without the insurer’s knowledge.”

The policy declarations also contained 
a coverage summary, which stated that 
coverage was provided and the premium 
was calculated in accordance with the 
information disclosed by the insureds. 

furnace to heat the outbuildings on 
November 3, 2005. The outbuildings and 
contents were subsequently destroyed 

learning that the insureds had installed 
the furnace, the insurer voided the 

to the material change and refunded the 
unearned portion of the premium. The 

understood that there was an obligation 
to notify the insurer of the installation 

-

Consequently, the insureds had failed to 
-

tion and the policy was void as a result. 
Understand what the insurer  
considers relevant

Brokers can also work with insurers 
to gain a clear understanding of what 
information insurers consider relevant to 
the types of policies they deal with. This 
will help brokers identify what informa-
tion must be passed on to the insurer. 
It may also alert brokers to the need for 
follow-up or further investigation when 
learning of new, potentially material cir-
cumstances from the insured. Follow-up 
and further investigation can be critical, 
as brokers are the insurer’s agent, which 
means that the broker’s knowledge of the 
circumstances can be attributed to the 
insurer. If the new information turns out 
to be material and appropriate steps were 

Licensees can earn a  
CE technical credit. Go to  

www.thelearningportal.ca/ibabc

not taken by the broker to make that 
determination and pass the information 
on to the insurer, the broker’s knowledge 
may mean that the insurer will be taken 
to have waived its right to cancel the 
policy or void the policy for the insured’s 
failure to advise of a material change. 

This failure of an agent of the insurer 
to pass along relevant information was 
critical in the case of Mah v. Wawanesa 
Mutual Insurance Company.7 The insured 
purchased a vacant residential property 
and had it added to an existing policy. 

-

notice” on the back door. At the insurer’s 
request, an inspector attended at the 
property and provided an inspection 
report with photographs in which the 

policy was renewed and the property was 

denied the claim on the basis of material 
change in risk due to the insured’s failure 

The trial court found as a fact that the 

was clearly shown in the photographs 
he took. The appeal court held that the 
inspector was the agent of the broker and 
was therefore the agent of the insurer. 
Consequently, the inspector’s knowledge 

insurer, and the appeal court held that 
-

erage by renewing the policy after it had 

Imagine that the broker had been the 
person who attended at the property 
in Mah. Armed with an understanding 
of what the insurer considered to be 
material, the broker could have alerted 

clear reference to it in the report. The 
insurer likely would have then declined 
the risk or charged a higher premium, 

could have been avoided entirely. 

1 Sagl v. Cosburn, 2009 ONCA 388
2 R.S.B.C. 2012, c. 1
3 2009 ONCA 388
4 [2002] O.J. No. 80 (Ont. S.C.J.)
5 1988 CanLII 3466 (ABQB)
6 2010 BCSC 1532
7 2013 ABCA 363

Emily Williamson (ewilliamson@harpergrey.
com) and Michael Robinson (mrobinson@
harpergrey.com) are both associates in the 
Health Law and Insurance Law Groups at 
Harper Grey. 

It all starts with the application
Brokers play a critical role in facilitating the communication of important informa-

tion between the insured and the insurer. By taking a proactive approach to this role, 
brokers can help to ensure that: comprehensive information is obtained before a 
policy is issued; insureds understand their duty of disclosure; and insurers are alerted 
to potentially material circumstances on the policy application or renewal, or during 
the life of the policy. In summary, brokers can facilitate good communication and can 
minimize the risk that important information is not disclosed and the serious conse-
quences that can result, by:
• using application forms and the appropriate questionnaires on every application for 

insurance and on renewals as required by the insurers’ underwriting guidelines;
• ensuring that the insured is always asked every question on the application form 

and that the questions are easily understood;
• ensuring that answers on the application forms and questionnaires are recorded so 

that the meaning is clear to the insured, the broker, the insurer and the court, and 
by following up on any unclear or incomplete answers;

• ensuring that the insured reviews the application before signing it to confirm it is 
accurate;

• ensuring that insureds are asked about any changes on renewal;
• working with insurers to develop precedent letters to send to insureds along with all 

new and renewal policies which explain what a “material change” is and emphasize 
the obligation to immediately report any such changes;

• having a clear understanding of what the insurer considers to be a material change 
in circumstance with respect to the types of policies the broker deals with and initi-
ating appropriate follow-up upon learning of potentially material information from 
an insured. 
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