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In the recent case of Honing v. Phinney, 2018 
BCSC 702, the plaintiffs successfully recovered
the remediation costs they incurred from 
a leaking underground oil storage tank 
(“UST”). The decision of the Supreme Court of 
British Columbia is the latest to consider the 
application of key sections of the cost recovery 
regime under the Environmental Management 
Act, S.B.C. 2003, c. 53 (the “EMA”), as well as 
the tort of negligent misrepresentation, which 
is often relied on in these types of cases. 

The Facts

The plaintiffs (the “Honings”) purchased the 
property from the defendants (the “Phinneys”) 
in 2001. As part of the contract of purchase 
and sale, the Phinneys completed a property
disclosure statement (the “PDS”). In the PDS, 
the Phinneys said they were not aware of any
UST on the property.

The Honings, through their realtor, made further 
inquiries about any oil tanks on the property. 
The Honings asked the Phinneys to verify any 
historic oil storage tank(s) on the property had 
been removed and, if so, when. Mr. Phinney 
responded to the inquiry by stating: “The oil 
tank was internal and removed at the same 
time as the oil fire furnace approx. 1977”. Mr. 
Phinney was referring to an above ground oil 

storage tank in the basement. The Honings 
eventually completed the purchase of the 
property.

In April 2016, some fifteen years after purchasing 
the property, the Honings discovered a UST 
on the property. The Honings incurred costs 
to remove and ultimately remediate the 
surrounding area of the property impacted by 
the leaking oil from the UST. Importantly, the 
excavation revealed that the UST vent pipe 
was located very close to both an irrigation 
system and a sewage line on the property. It 
was undisputed that Mr. Phinney, who was a 
gasfitter and plumber by trade, had installed 
the irrigation system and the sewage line.

The Honings advanced their claim against 
the Phinneys on two grounds: (1) the tort of 
negligence misrepresentation; and (2) the 
cost recovery provisions of the EMA.

Negligent Misrepresentation

The court found that Ms. Phinney had no 
knowledge of the UST on the property. 
However, unlike Ms. Phinney, who denied she 
had any knowledge of a UST on the property, 
Mr. Phinney’s evidence was that he “had no 
knowledge or reason to suspect soil on the 
property was contaminated”. This, combined 
with the evidence that he had installed the 
irrigation system and sewer line, led the court 
to draw the inference that he did, in fact, 
know, or had good reason to believe, that 
there was a UST on the property. As a result, the 
court concluded that Mr. Phinney’s answer to 
the further inquiry was misleading and left the 
Honings with the impression that any oil tank 
on the property (including a UST) had been 
removed. This, the court said, amounted to a 
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negligent misrepresentation. Further, because 
the representation was non-innocent, the rule 
of caveat emptor (buyer beware) did not 
apply. Lastly, the court rejected the argument 
that the Honings were required to conduct 
additional investigations about the possible 
presence of a UST because of Mr. Phinney’s 
representation. The court concluded that this
would have left them with the impression that 
no further investigation was warranted.

Interestingly, although the court found that Ms. 
Phinney had no knowledge of the UST, it held 
that both the Phinneys acted together in the 
sale of the house. Consequently, both were 
liable for the misrepresentation of Mr. Phinney 
respecting the UST.

Cost Recovery Claim under the EMA

As previous owners of the property, both 
the Honings and Phinneys were responsible 
persons under the EMA. However, both 
argued they fell within the “innocent owner” 
exception to responsible person status set out 
in section 46(1)(d), EMA. This section creates 
an exemption to responsible person status if, 
at the time of their purchase of the property:

(1) the property was contaminated;

(2) the person had no reason to know or 
suspect that the property was contaminated;

(3) the person undertook all appropriate 
inquiries into the previous ownership and use 
of the property and also undertook other 
investigations consistent with good customary
practice at the time in an effort to minimize 
potential liability; and

(4) the person did not, by any act or omission, 
contribute to the contamination of the site.

The court concluded the Honings and the 
Phinneys made the appropriate inquiries into 
the previous use of the property. However, the 
court said that Mr. Phinney’s later knowledge 
of the likely presence of the UST and his failure 
to do anything about it amounted to an 
“omission” that disentitled him to the innocent 
owner exception. Somewhat surprisingly, the 
court appeared to make this finding with little 
evidence that his failure in fact contributed to 
the contamination. Indeed, when it came to 
allocating the costs of remediation, the court 
found there was insufficient evidence about 
the timing of the tank failure (i.e., when the 
contamination started) and for how long the 
contamination took place. Yet, at the same 

time, it also concluded that Mr. Phinney’s 
failure to take steps to deal with the UST “likely 
resulted in the site becoming contaminated”.

In the end, the court allocated all responsibility 
under the EMA to Mr. Phinney for the costs of
remediation.

Key Points

Honing is an important case for a couple 
reasons. First, the case illustrates a situation 
where the court felt there was sufficient 
circumstantial evidence to infer likely 
knowledge of the UST on the part of a previous 
owner so as to ground a claim for negligent 
misrepresentation. Second, the court was 
unwilling to make any findings about the 
timing of the contamination when it came to 
allocating responsibility under the EMA given 
the lack of expert evidence on the issue. Other 
cases have taken a more “rough and ready” 
approach to allocation. This case seems to set 
a higher bar and indicates the necessity of 
expert evidence, likely from the environmental 
consultant involved in the remediation. 
Therefore, it is important that evidence about 
the state of the UST when it is uncovered be 
properly documented by the environmental 
consultant involved so that, if necessary, 
opinions about timing can be sought.
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