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WORKPLACE POLICIES: ENSURING THAT THEY
REFLECT THE RISKS AND REALITIES OF A
RETURN TO OPERATIONS DURING THE

COVID-19 PANDEMIC
— Rose Keith, QC. © Harper Grey LLP. Reproduced with permission.

[Editor’s note: This article pertains to workplaces in British Columbia.]

Workplace policies play an integral role in management of the workplace. Your policies

reflect decisions that the company has made with respect to a variety of matters. Putting

those decisions in writing ensures that all employees have knowledge and understanding

of the approach that the workplace takes. An integral part of the development of your

Safety Plan for return to operations during the pandemic is the development and

refinement of your workplace policies.

The policies that you need to ensure are in place with resumption of operations include

policies with respect to sick days, remote working and health and safety policies. Also

consider whether your workplace requires a policy with respect to who can be at the

workplace, a policy with respect to dealing with workers who exhibit signs of illness in the

workplace and a policy with respect to how workers can be kept safe in the new working

conditions, particularly, if your workplace is one that has extensive interactions with the

public. In developing or revising your workplace policies the guidance of the provincial

health officer and the BC Centre for Disease Control must be kept in mind. That guidance

includes the following:

l Anyone who has had symptoms of COVID-19 in the last 10 days must self-isolate at

home. Symptoms include fever, chills, new or worsening cough, shortness of breath,

sore throat and new muscle aches or headache.

l Anyone under the direction of the provincial health officer to self-isolate must follow

those instructions.

l Anyone who has arrived from outside of Canada, or who is a contact of a confirmed

COVID-19 case, must self-monitor for symptoms.

Self-isolation requires workers to stay at home. They are not to go work, school or public

areas and are not to use public transport or taxis. Self-isolation can end 14 days after the

last contact or return to Canada if the individual has not developed symptoms.

Your workplace may have an existing sick day policy. Consider whether that policy should

be revised in light of the requirements of COVID-19. Remember that under the BC

Employment Standards Act employees are entitled to job protected COVID-19 leave. An

employee can take unpaid, job protected leave related to COVID-19 if they are unable to

work for any of the following reasons:



l they have been diagnosed with COVID-19 and are following the instructions of a medical health officer or the advice

of a doctor or nurse;

l they are in quarantine or self-isolation and are acting in accordance with an order of the provincial health officer, an

order made under the Quarantine Act (Canada), guidelines from the BC Centre for Disease Control or guidelines from

the Public Health Agency of Canada;

l their employer has directed them not to work due to concern about their exposure to others;

l they need to provide care to their minor child or a dependent adult who is their child or former child for a reason

related to COVID-19, including a school, daycare or similar facility closure; or

l they are outside of British Columbia and unable to return to work due to travel or border restriction.

Employment is considered continuous while an employee is on COVID-19 job protected leave. The employee must

continue to get any wage or benefit increases that they would normally receive and employers are required to continue

to make payments to benefit plans. Annual vacation, termination entitlements, pension, benefits or length of service must

be calculated including the time taken during the COVID-19 leave. When the leave ends, the employee is entitled to

come back to their job or one like it. An employer cannot terminate an employee or change their job conditions due to

the COVID-19 leave, without the employee’s written agreement.

There is no requirement to provide paid sick days in British Columbia however employers should give careful

consideration to what policy they can implement to ensure that workers are not attending the workplace when ill. The

financial pressure of losing pay can lead to workers attending when they shouldn’t. This needs to be balanced against the

significant financial cost associated with providing paid sick days. The Federal Government has announced that it will be

working with the provinces to create a paid sick leave program which may fill this void. Details of the plan have not yet

been released although conceptually it involves workers getting 10 paid days of sick leave.

If your workplace is going to have remote working, you need to develop work from home procedures to ensure that

workers are working safely. In developing that policy, consider the following:

1. Who will be eligible to work remotely?

2. What are your availability expectations for employees that are working remotely?

3. Should you implement a rule regarding response time?

4. How will productivity be measured? Generally, it is best to measure outcome rather than the number of hours.

5. What equipment will be needed to facilitate working from home?

6. Will tech support be offered to remote workers and if yes, how will that be facilitated?

7. Are there any physical requirements around the work from home workspace including confidentiality of documents?

8. Should working in public places or on public WIFI be prohibited?

9. Client confidentiality.

A health and safety policy should be updated or put in place to ensure that government and public health requirements

and recommendations are addressed. Items that should be addressed in your health and safety policy include physical

distancing requirements, use of personal protective equipment and hygiene and sanitization requirements.

Development or refinement of your workplace policies to reflect the realities of COVID19 will assist with the transition to

resumption of operations and help ensure the health and safety of your workplace.

If you would like more information on issues discussed in this article or advice about how to safely return your workers to

the workplace, please contact Rose Keith, QC or Scott Marcinkow.

Rose is Associate Counsel with the Harper Grey. Her practice focuses on Workplace Law helping both employers and

employees find solutions to workplace issues. The guiding principle for Rose is finding the right legal solution for her

clients and in doing so nothing is more important than being respectful, compassionate and responsive. She can be

reached at rkeith@harpergrey.com or 604.895.2911.
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HEALTH AND SAFETY FROM COAST TO COAST

Federal

Bill C-65 — An Act to amend the Canada Labour Code (harassment and violence), the
Parliamentary Employment and Staff Relations Act and the Budget Implementation
Act, 2017, No. 1

An Act to amend the Canada Labour Code (harassment and violence), the Parliamentary Employment and Staff Relations

Act and the Budget Implementation Act, 2017, No. 1, SC 2018, c. 22 (the “Act”, formerly Bill C-65), which was passed on

October 26, 2018, will come into force on January 1, 2021.

The Act will, when it comes into force, amend Part II (Occupational Health and Safety) of the Canada Labour Code, RSC

1985, c. L-2, to strengthen the existing laws on the prevention of harassment and violence, including sexual harassment

and sexual violence, in federally regulated work places.

For more details on the amendments, refer to the Canadian Employment Safety and Health Guide newsletter no. 447,

dated December 2017.

Work Place Harassment and Violence Prevention Regulations

The Work Place Harassment and Violence Prevention Regulations, SOR/2020-130 (“Regulations”), will come into force on

January 1, 2021. The Regulations support An Act to amend the Canada Labour Code (harassment and violence), the

Parliamentary Employment and Staff Relations Act and the Budget Implementation Act, 2017, No. 1 (formerly Bill 65),

which also comes into force on January 1, 2021.

The Regulations will replace the violence prevention provisions currently under Part XX of the Canada Occupational

Health and Safety Regulations, SOR/1986-304. Portions of the Maritime Occupational Health and Safety Regulations,

SOR/2010-120 (“MOHSR”), and the On Board Trains Occupational Safety and Health Regulations, SOR/1987-184

(“OBTOSHR”), that include violence prevention provisions will also be repealed. In particular, section 90, Part 5- Division

2, and paragraph 277(j) of the MOHSR will be repealed and Part XV of the OBTOSHR will be repealed.

According to a news release dated June 24, 2020, the Regulations outline the essential elements of a work place

harassment and violence prevention policy, as well as the procedures that must be in place to respond to incidents of

harassment and violence if they do occur. This includes:

l timeframes for resolutions;

l confidentiality of all parties involved, including witnesses, throughout the investigation;

l protections for employees victimized by a third party (e.g., an employee harassed by a client);

l the qualifications of a competent person to investigate and provide recommendations;

l employer obligations to implement corrective measures in response to the investigation report of a competent person;

l roles of the work place committee; and

l supports to be provided for employees who have experienced work place harassment and violence.

The news release is available here: https://www.canada.ca/en/employment-social-development/news/2020/06/government-

of-canada-invites-canadian-workplaces-to-get-ready-for-new-regulations-against-harassment-and-violence.html.

Alberta

Bill 19 — Tobacco and Smoking Reduction Amendment Act, 2020

The Tobacco and Smoking Reduction Amendment Act, 2020 (the “Act”, formerly Bill 19; chapter number not available at

time of writing), received Royal Assent on June 26, 2020.
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The Act will, when it comes into force, amend the Tobacco and Smoking Reduction Act, SA 2005, c. T-3.8, to add

restrictions on, among other things, the use of vaping products.

In particular, the amendments prohibit vaping anywhere smoking tobacco is prohibited (e.g., workplaces, public places,

vehicles in which a minor is present, and public vehicles).

The amendments come into force on proclamation.

Bill 19 received first reading on June 2, 2020, second reading on June 3, 2020, and third reading on June 22, 2020.

New Brunswick

Bill 43 — Act to Amend the Occupational Health and Safety Act

An Act to Amend the Occupational Health and Safety Act, SNB 2020, c. 19 (formerly Bill 43), received Royal Assent on

June 18, 2020. It will, when it comes into force, amend the Occupational Health and Safety Act, SNB 1983, c. O-0.2

(“Act”), to add new administrative penalty provisions.

The amendments provide that if an occupational health and safety officer makes an order in writing under section 31 or

32 of the Act, the officer may impose an administrative penalty in respect of any contravention of the Act or the

regulations specified in the order.

Under section 31 of the Act, an occupational health and safety officer can order (in writing) a person to carry out any

matter or thing regulated, controlled, or required by the Act or the regulations within a specified time.

Under section 32 of the Act, an officer can order (in writing) an owner, employer, contracting employer, contractor,

sub-contractor, supervisor, employee, or supplier to suspend work, take measures to guard or control a source of danger,

take measures to protect the health or safety of a person, and/or take whatever measures the officer considers necessary

to ensure compliance with the Act and the regulations.

Penalties imposed on employers, contracting employers, contractors, subcontractors, or suppliers range from $500 to

$2,000. Penalties imposed on supervisors range from $250 to $1,000. Penalties imposed on employees range from

$100 to $500. Penalties must be paid within 30 days of being served with the notice of penalty.

There is a right of appeal to the Chief Compliance Officer. A person subject to an administrative penalty for a

contravention cannot be charged with an offence for the same contravention.

Bill 43 also made consequential amendments to the Workplace Health, Safety and Compensation Commission and

Workers’ Compensation Appeals Tribunal Act, SNB 1994, c. W-14.

The amendments come into force on proclamation.

Bill 43 received first reading on June 9, 2020, second reading on June 10, 2020, and third reading on June 18, 2020.

Bill 54 — An Act to Amend the Workers’ Compensation Act

Bill 54, An Act to Amend the Workers’ Compensation Act, was introduced on June 16, 2020.

Paragraph 42.4(7)(b) of the Workers’ Compensation Act, RSNB 1973, c. W-13 (“Act”) currently provides if an employer

re-employs a worker in accordance with section 42.4 of the Act and then dismisses the worker, the employer is

presumed not to have fulfilled its obligations under section 42.4 of the Act if the worker is dismissed within six months

after ceasing to receive compensation, if, at the time of re-employment, “the worker is no longer receiving

compensation”.

If passed, Bill 54, would strike out “the worker is no longer receiving compensation” and substitute “the worker is

receiving compensation”.

Bill 54 received second reading on June 17, 2020.
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WORTH NOTING

Regulations Amending the Canada Occupational Health and Safety
Regulations (Part XI)

Regulations Amending the Canada Occupational Health and Safety Regulations (Part XI), SOR/86-304 (“COHSR”), were

published in the Canada Gazette, Part II, Volume 154, Number 25, dated June 20, 2020. Part XI of the COHSR prescribes

occupational health and safety requirements to prevent accidents and injuries while working in confined spaces.

The proposed amendments to Part XI of the COHSR, would, if adopted, update the definition of a confined space. Under

the current definition, a confined space is a space that:

l is enclosed or partially enclosed;

l is not designed or intended for continuous human occupancy; and

l has a limited or restricted means of access or egress or an internal configuration that could complicate provisions of

first aid, evacuation, rescue or other emergency measures.

The proposed amendments would add a new subtype of confined spaces, a hazardous confined space. A hazardous

confined space is defined as a confined space that, when entered, occupied or exited by persons, presents hazards likely to

cause injury, illness or other adverse health effects to persons entering, occupying or exiting it because of:

l its design, construction, location or atmosphere;

l the materials or substances in it; or

l any other conditions relating to it.

The proposed amendments would also require the employer to:

l perform an assessment of the work area to identify all confined spaces;

l establish and maintain a record of confined spaces, which would be accessible to those entering those spaces;

l appoint a qualified person to determine whether the confined space is a hazardous confined space; and

l maintain records of all employees who received instruction and training on emergency procedures and obligations

when working in confined spaces.

The proposed amendments would:

l allow more than one qualified person to perform the assessment of the confined spaces present in the work place;

l require that a confined space be re-inspected whenever there is a change to the structure, the intended use, or the

immediate surrounding area;

l increase the minimum level of oxygen in the air in a confined space from 18 per cent to 19.5 per cent;

l require employers to develop emergency procedures for all hazardous confined spaces, in collaboration with the

policy committee, the work place committee, or the health and safety representative;

l require continuous atmospheric monitoring when it is noted in the hazard assessment report created by the qualified

person;

l require that atmospheric testing equipment be used by a qualified person, and be used, calibrated and maintained in

accordance with the manufacturer’s specifications;

l expand the employer’s obligation towards those granted access to hazardous confined spaces to include contractors,

and require employers to share their procedures with them; and

l require employers to ensure that all persons allowed access to hazardous confined spaces, including contractors, have

received training on safely working in and occupying the hazardous confined space.
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The proposed amendments would provide increased clarity through consistent referencing and use of new terminology.

The proposed amendments would also clarify the requirements for the qualified person’s hazardous assessment report and the

requirement for employers to maintain records of all employees who receive instruction and training regarding confined spaces.

The proposed amendments would come into force on the day on which they are registered.

WorksafeBC First Aid Protocols During COVID-19 Pandemic

WorkSafeBC has published protocols for providing first aid treatment during the COVID-19 pandemic. The protocols set

out additional precautions first aid attendants should take while treating a patient, including when providing CPR.

See https://www.worksafebc.com/en/resources/health-safety/information-sheets/ofaa-protocols-covid-19-pandemic?

lang=en to view the protocols.

WorksafeBC Proposed Policy Amendments Regarding Injuries Caused by
Overexertion During Accustomed Work

WorksafeBC has released a discussion paper to stakeholders for comment. The paper includes options on proposed policy

regarding injuries caused by overexertion during accustomed work.

At issue is whether policy should be amended to add guidance for injuries caused by overexertion during the performance

of accustomed work duties.

The proposed amendments to policy codify best practices for adjudicating injuries caused by overexertion during accustomed work.

Interested stakeholder must provide feedback by September 4, 2020.

See https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/

proposed-policy-amendments-regarding-injuries-caused-by-overexertion-during-accustomed-work-sept-4-20 to view the

discussion paper, draft policies, and information on how to provide feedback.

New WorkSafeNB COVID-19 Prevention Poster for Workplaces

WorkSafeNB has created a poster to help remind employees of their responsibilities during the COVID-19 pandemic.

The Embracing the New Normal poster reminds all workers that they must social distance as much as possible (at least

two metres), wash hands frequently, and know the symptoms of COVID-19 and their workplace screening protocols,

along other key precautions.

The poster is available here: https://www.worksafenb.ca/media/61124/embracing-the-new-normal-poster.pdf.

WorkplaceNL COVID-19 Guidelines for Employers

WorkplaceNL has developed new COVID-19 Guidelines for Employers. The guidelines recognize the importance of worker

health and safety as businesses resume operations or bring more workers or customers on their premises following

COVID-19-related work interruptions.

Included in the guidelines are documentation requirements, risk reduction strategies to protect against the spread of

COVID-19, and information on implementing physical distancing and hygiene measures in the workplace.

The guidelines apply to all provincially-regulated workplaces, and must be followed without exception during the public

health emergency. They are to be used in conjunction with other guidelines applicable to specific industries or activities.

The guidelines are available here: https://workplacenl.ca/site/uploads/2020/06/COVID-19-Guidelines-for-Employers.pdf.
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Ontario Guide on How to Develop a Workplace Safety Plan

The Ontario government has provided a new general workplace guide to help employers develop a COVID-19 safety plan

to make the workplace safer for workers, customers, and clients. According to the government’s news release, the guide

will help employers:

l identify the risks for transmitting the virus through person-to-person contact and actions such as touching faces with

hands that have been contaminated by contact with surfaces and objects;

l determine what controls are needed to help mitigate risk, such as engineering controls like the installation of

plexiglass to separate workers from customers, administrative controls limiting the number of workers in a space at

one time, and personal protective equipment including face and eye protection;

l create a workplace safety plan based on the identified risks and appropriate controls specific to the employer’s workplace;

l implement the plan in the workplace, and review and update it as the situation evolves; and

l communicate the actions being taken to workers and to other people entering the workplace.

See https://news.ontario.ca/opo/en/2020/06/ontario-releases-guide-on-how-to-develop-a-workplace-safety-plan.html to

read the Ontario government’s news release.

The guide is available here: https://www.ontario.ca/page/develop-your-covid-19-workplace-safety-plan.

Prince Edward Island Workplace Harassment

Effective July 1, 2020, the Occupational Health and Safety Act, RSPEI 1988, c. O-1.01, and the Workplace Harassment

Regulations, EC2019-710, address harassment in the workplace.

The Workers Compensation Board (“WCB”) of Prince Edward Island has developed many workplace harassment resources

for employers and workers, including a Guide to Workplace Harassment Regulations, templates that employers can adapt

for their own organization, and Frequently Asked Questions.

See http://www.wcb.pe.ca/WH to access the WCB workplace harassment resources.

HEALTH AND SAFETY VIOLATIONS

Ruggieri Brothers Automotive Ltd. Fined $85,000 for Worker’s Death

On December 20, 2019, Ruggieri Brothers Automotive Ltd., a Vaughan, Ontario company that provides general repair and

maintenance services for industrial and commercial trucks and cranes, was fined $85,000 in relation to a worker’s death

in May 2018.

In May 2018, a worker was performing a safety inspection on a dump truck and determined that the rear driver-side air

bag shock absorber (or air spring) was leaking air. The air spring serves as a component of the truck’s suspension system.

The worker was installing a replacement air spring. While inflating the air bag with compressed air, the plastic base

exploded, sending shards of shrapnel flying in all directions. The worker was struck by many projectiles and suffered

extensive injuries. He was transported to hospital, where he was pronounced dead.

An investigation conducted by the (then) Ministry of Labour determined the air compressor in the shop allowed full

compression at 150 pounds per square inch (“PSI”). The gauge on the compressor read 149 PSI, however, the maximum

internal air pressure capacity of the shock absorber bag was 100 PSI, as confirmed in a warning label on the bag. Its

operating pressure when connected to the truck’s air supply was 80 PSI.

Those working in the trades in Ontario, including automotive service technicians and truck and coach technicians, must

participate in mandatory training that includes apprenticeships. Ruggieri Brothers was registered with the (former)

Ontario Ministry of Advanced Education and Skills Development’s apprenticeship program, but it had not been

active with the program since 1991.

CANADIAN EMPLOYMENT SAFETY AND HEALTH GUIDE 7



Ruggieri Brothers employed the worker as a mechanic but failed to ensure that the worker was a licensed mechanic or a

registered apprentice, despite principals of the company referring to him as an “apprentice mechanic”.

Ruggieri Brothers maintained that the worker would have been shown how to do the installation of the air spring safely,

but it was unable to provide any documentation of training to support its claim. It also did not have any specific

recollection of any training having been done. There was no standard operating procedure in place setting out the safe

practice in performing that task.

Ruggieri Brothers pleaded guilty to the charge of failing as an employer to provide information, instruction, and

supervision to a worker to protect the safety of the worker, contrary to paragraph 25(2)(a) of the Occupational Health

and Safety Act, RSO 1990, c. O.1. Specifically, Ruggieri Brothers failed to provide sufficient information and/or instruction

and/or supervision to the worker regarding a safe method of installing a shock-absorbing air bag on a dump truck.

See https://news.ontario.ca/mol/en/2019/12/worker-killed-during-truck-repair-85000-fine-for-auto-company.html to view

the Ontario Ministry of Labour, Training and Skills Development’s news release.

Rayonier A.M. Canada Industries Inc. Fined $250,000 for Worker’s Death

On January 8, 2020, Rayonier A.M. Canada Industries Inc., the owner and operator of a softwood lumber mill in Chapleau,

Ontario, was fined $250,000 in relation to a worker’s death in May 2018.

In May 2018, a worker was using a loader to move bundles of wood. There were no eye witness to the incident, but it is

believed that the worker had exited the loader to place three small pieces of wood on top of the first bundle of wood to

create a space for the next bundle when the loader rolled forward and pinned the worker between the loader and the

wood bundle. The worker died as a result of his injuries.

An investigation by the (then) Ministry of Labour revealed no mechanical defects to the braking system. However, it was

determined that the brake actuator had been modified, which made the parking brake easier to release. The forks of the

loader had not been lowered securely to the ground and had been resting on a beam. The loader had been parked on

uneven ground that sloped toward the wood bundle that had previously been deposited. No wheel chocks had been

applied to the loader’s wheels.

Rayonier A.M. Canada Industries Inc. pleaded guilty to the charge of failing as an employer to ensure that a vehicle left

unattended was immobilized and secured against accidental movement as required by section 57 of the Industrial

Establishments Regulation, RRO 1990, Reg. 851, contrary to paragraph 25(1)(c) of the Occupational Health and Safety

Act, RSO 1990, c. O.1.

See https://news.ontario.ca/mol/en/2020/01/lumber-mill-fatality-in-chapleau-results-in-250000-fine-for-mill-owners.html

to view the Ontario Ministry of Labour, Training and Skills Development’s news release.

RECENT CASES

Alberta

Employer’s Conviction of Lockout Violation Set Aside and New Trial Ordered

Court of Appeal of Alberta, May 13, 2020

A truck driver brought a tractor and trailer to Kal Tire’s facility because the trailer had a flat tire. A Kal Tire employee put

an “Out of Service” sign on the door of the truck and crawled under the trailer to commence the repair. Contrary to the

established Kal Tire lockout procedure, another Kal Tire employee, who opined the truck was not properly positioned,

disregarded the “Out of Service” sign and told the truck driver to move the truck forward. The Kal Tire employee who

was under the trailer was injured as a result. Kal Tire was charged with five offences under the Occupational Health and

Safety Act (“Act”) and the Occupational Health and Safety Code (“OHS Code”). Following a trial, Kal Tire was found guilty

of a lockout violation under section 212 of the OHS Code (count 2). Acquittals were entered on counts 1, 3, and 4, and
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the fifth count was stayed. With respect to count 1, failing to ensure, as far as it was reasonably practicable to do so, the

health and safety of a worker contrary to subsection 2(1) of the Act, the trial judge found that the Crown had proven the

actus reus but Kal Tire had established due diligence as a defence to the charge. Not only were aspects of the accident

not reasonably foreseeable, but Kal Tire was found to have taken all reasonable steps in the circumstances to prevent

the accident on account of having instituted an adequate lockout procedure. With respect to count 4, failing to take all

reasonable steps to ensure, where a worker may be injured if equipment is moved, that the equipment is restrained to

eliminate the potential danger contrary to section 189 of the OHS Code, the trial judge concluded that Kal Tire had

established due diligence for the reasons set out with respect to count 1. Regarding count 2, section 212 of the OHS

Code requires employers to ensure that workers do not service vehicles, machinery, or equipment until the equipment to

be serviced comes to a complete stop and either an energy-isolation device is used to isolate the equipment from its

hazardous energy source, or the equipment is otherwise rendered inoperative in a way that provides equal or greater

protection than an energy-isolating device. The trial judge concluded that the alternative lockout procedures that Kal Tire

used did not provide protection equal to or greater to the use of an energy isolating device. Thus, Kal Tire failed to prove

on a balance of probabilities due diligence and was convicted on count 2 (2017 ABPC 246, 2018 CSHG ¶ 96,173). The

summary conviction appeal judge upheld the trial decision and five questions were certified for further appeal (2019

ABCA 44, 2019 CSHG ¶ 96,254). On further appeal, Kal Tire argued that it could not properly be convicted on count 2

when the other charges were dismissed. Kal Tire maintained that the trial judge’s findings that led to the acquittals

precluded a finding that it acted without due diligence so as to be convicted on count 2. In other words, Kal Tire argued

the trial judge erred in law by failing to reconcile inconsistent findings on due diligence, resulting in inconsistent verdicts.

Kal Tire also maintained that the trial judge erred in law by applying an absolute liability standard rather than a strict

liability standard to the charge.

The appeal was allowed by a majority of the Court of Appeal. The conviction on count 2 was set aside and a new trial

was ordered. The conviction on count 2 was not inconsistent with the acquittals on counts 1 and 4. The trial judge did,

however, misapply the defence of due diligence to count 2. There was no inconsistency in the acquittals on count 1 or

count 4, and the conviction on count 2 because the actus reus of the charges was different and the test of due diligence

varied depending on the nature of the charge. The actus reus of count 1 and count 4 included an element of

reasonableness, placing a burden on the Crown to prove beyond a reasonable doubt that there were reasonable safety

procedures available that had not been implemented. However, count 2, under section 212 of the OHS Code, set a

different standard, namely the “neutralization of the hazardous energy by an energy-isolating device or equivalent.” The

onus was on Kal Tire to prove due diligence on a balance of probabilities. Furthermore, the due diligence defence is not

generic. The defence of due diligence must be responsive to the particular charge and the standard of safety provided in

it. Count 1 called for a general standard of due diligence. Kal Tire was required to show that it acted diligently in a

general manner. Count 4 required due diligence with respect to the particular standard it created. Kal Tire had to show

diligence specifically with respect to immobilizing equipment where there was a risk of movement. Count 2 also required

due diligence with respect to its particular standard of care. Kal Tire was required to show due diligence specifically with

respect to “immobilizing hazardous energy during servicing operations to a level equivalent to that offered by an energy-

isolating device.” Thus, while it was possible to lay five charges against Kal Tire as a result of a single incident, that did

not unify the defence of due diligence. Proving due diligence on one count did not necessarily mean there was due

diligence with respect to the others. With respect to the second ground of appeal, Kal Tire argued that the trial judge

turned count 2 into an absolute liability offence by requiring it to disprove part of the actus reus rather than allowing it

to establish due diligence. Kal Tire relied on paragraph 56 of the trial decision which provided, “[t]he Crown has no

obligation to point to any other method that provides protection equal to or greater protection [than] the energy

isolating device. It can simply rely on the wording of the Code. Reasonable foreseeability is not a relevant consideration

when the defence is obliged to show that it used a lockout method equal to or of greater protection to the worker.” With

regard to paragraph 56 of the trial decision, Kal Tire maintained that the trial judge erroneously rejected foreseeability as

a relevant consideration. The first two sentences of paragraph 56 related to the burden that is on the Crown. They state

that the Crown can meet its burden of proving the offence under section 212 of the OHS Code beyond a reasonable

doubt, without having to identify and then eliminate methods of prevention other than an energy-isolating device. The

wording of the OHS Code requires only that the Crown prove an absence of equal or greater protection than what would

have been provided by an energy-isolating device. If the Crown establishes a prima facie case on that basis, the employer

would have to demonstrate due diligence on a balance of probabilities. The final sentence of paragraph 56, which

discounted the importance of foreseeability, related to the particular wording of count 2. Under that count, the hazardous

energy had to be isolated or rendered inoperative in a manner equal to an energy-isolating device. In that context, it was
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correct to say that reasonable foreseeability is not a relevant consideration because the OHS Code has deemed the

hazard to be foreseeable. The OHS Code specifically identifies the hazard of motorized equipment starting up during

servicing by an employee. The obligation of the employer is to exercise reasonable diligence to prevent that foreseeable

hazard from arising. The minimum statutory standard of hazard mitigation is the equivalent of an energy-isolating device.

It followed that the trial judge did not err in saying that foreseeability was not a factor with respect to count 2. The

foreseeability of the hazard was essentially deemed by the OHS Code. There was a reviewable error, however, in the test

for due diligence that was applied. Kal Tire correctly argued that paragraph 56 of the trial decision essentially required it

to negate a part of the actus reus. The burden on the Crown was to prove that Kal Tire had not used a method

equivalent to an energy-isolating device. That part of the actus reus was not seriously disputed. However, in order to

raise a successful due diligence defence Kal Tire did not have to prove the opposite, namely that it had used an

energy-isolating device or equivalent. Kal Tire merely had to prove that it had taken all steps that were reasonable in

attempting to use an equally effective method. It did not have to negate the actus reus. It followed that Kal Tire had

succeeded in showing a reviewable error with respect to the second and third questions that were certified for

consideration by the Court. A dissenting opinion would have dismissed the appeal.

R. v. Kal Tire, 2020 CSHG ¶ 96,323

New Brunswick

WCAT Did Not Err By Denying Worker’s Request for Reconsideration on Basis Worker’s
Evidence Included Same Evidence He Previously Gave To WHSCC

Court of Appeal of New Brunswick, December 27, 2019

In 1997, Goodheart injured his back while working as a mason. He was unable to return to work as a mason. In 1999, the

Workplace Health, Safety and Compensation Commission (“WHSCC”) arranged and financially supported his participation

in an on-the-job training position as a digital media developer. Following the training period, he obtained full-time

employment until he was laid off in September 2001 due to a lack of work. After being laid off, Goodheart’s efforts to

secure other employment and/or to start a business were unsuccessful. He requested that the WHSCC provide additional

vocational rehabilitation assistance, claiming the assistance it had provided four years earlier was inadequate. The

WHSCC refused, taking the position that it had satisfied its obligation since he secured full-time employment following his

on-the-job training. In 2006, Goodheart appealed. In dismissing his appeal, the Workers’ Compensation Appeals Tribunal

(“WCAT”) noted Goodheart continued to be employed following his training and concluded he received vocational services

allowing him to safely pursue suitable employment either in digital media or technical sales at an earning potential

comparable to his pre-accident earnings and thus, the obligations of the WHSCC had been met. Goodheart did not appeal

the WSCC decision. Instead, he made multiple requests to the WHSCC to reconsider its position. He submitted letters from

persons who were at the institute when he received his on-the-job training as evidence to prove the inadequacy of the

vocational rehabilitation assistance provided. The WHSCC denied his requests. In 2018, Goodheart made a request for

reconsideration to the WCAT. His request for reconsideration included the same evidence he previously gave to the WHSCC.

The WCAT denied Goodheart’s request on the basis the evidence provided was neither new nor substantial and material.

Goodheart appealed the WCAT’s decision to the Court of Appeal of New Brunswick. At issue was whether the WCAT erred

in concluding the tendered evidence was not new nor substantial and material and whether the WCAT erred in considering

the 2006 decision to be final, subject only to reconsideration and by failing to determine his request based on the real

merits of the case. The conditions for a reconsideration are set out in subsection 22.1(1) of the Workplace Health, Safety

and Compensation Commission and Workers’ Compensation Appeals Tribunal Act (“Act”). Subsection 22.1(1) of the Act

provides that the WCAT may reconsider a decision it previously made or rescind, alter or amend the decision if it is satisfied

that new evidence has become available or has been discovered that is substantial and material to the decision, and the

evidence did not exist at the time of the hearing before the WCAT or did exist at that time but was not discovered and

could not through the exercise of reasonable diligence have been discovered.

The appeal was dismissed. The WCAT did not err in concluding the tendered evidence was not new nor substantial and

material. The determination of whether the evidence tendered by Goodheart met the conditions of subsection 22.1(1) of

the Act required a consideration of that evidence in view of the record and live issues before the WCAT in 2006. In

undertaking that analysis, the WCAT addressed specifically each piece of evidence offered by Goodheart. The letter signed
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by an instructor at the institute during Goodheart’s on-the-job training indicating that the training Goodheart received

would not make him appealing to employers existed at the time of the 2006 hearing. Although the WCAT refused to

receive the letter, it permitted Goodheart to read the letter into the record. Two letters obtained to correct a

misunderstanding or to clarify comments flowing from the record before the WCAT in 2006 addressed the submission

Goodheart made to the WCAT in 2006 that his on-the-job training did not provide him with the necessary skills and

training to work in the digital media profession following his limited training and employment. The 2016 Employability

Assessment Report indicating that vocational assistance provided to Goodheart did not follow accepted rehabilitation

principles was not new evidence. It provided, at best, a new opinion on the facts and evidence that either was in

Goodheart’s file at the time of the 2006 decision or was available at that time. There was no reversible error in the WCAT’s

determination that the opinion was not new evidence within the meaning of subsection 22.1(1) of the Act. “A current or

fresh opinion, based on evidence that existed or was available at the time of the decision sought to be reconsidered, must

do more than disagree with an earlier opinion; it must be based on or offer evidence which is new in the sense that it, for

example, introduces new science, testing, expertise etc.” It was not wrong for the WCAT to consider the 2006 decision to be

final, subject only to reconsideration pursuant to subsection 22.1(1) of the Act. The Legislature provided for the finality of

WCAT decisions in subsection 21(12) of the Act, except on appeal to the Court of Appeal or a reconsideration pursuant to

subsection 22.1(1) of the Act. The WCAT’s authority to reconsider an earlier decision is clearly and unambiguously

conditional on new evidence having become available which is substantial and material to the earlier decision. While

subsection 21(3) of the Act, which provides that the WCAT has authority to examine into, hear, and determine all matters

affecting a worker that arise in any appeal, and paragraph 21(9)(a) of the Act, which provides that the WCAT must make a

decision based on the real merits and justice of the particular case, may inform that analysis, they do not provide a

stand-alone basis to disturb the finality of a decision. There was no basis to reconsider the WCAT’s 2006 decision except

through the application of subsection 22.1(1) of the Act. While it might be possible for an abuse of process or lack of

procedural fairness claim to be the focus of a request for reconsideration, it would have to be based on new evidence that is

substantial and material. Otherwise, decisions of the WCAT would not be final as provided by subsection 21(12) of the Act.

Subsection 21(12) of the Act provides that any decision of the WCAT must be final, subject only to an appeal to the Court

of Appeal involving any question as to its jurisdiction or any question of law. As well, in the instant case, Goodheart’s claim

that the WHSCC withheld evidence and/or placed a misleading record before the WCAT, was grounded in bare allegations

that were not borne out by the record, including the evidence which he offered as new. His other assertions were made to

the WCAT in 2006 and the evidence upon which he sought to rely to support them was not new.

Goodheart v. Workplace Health, Safety and Compensation Commission (2019), 2020 CSHG ¶ 96,324

Worker’s Decision To Retire Despite Having Been Suitably Accommodated
By Employer Precluded Her from Claiming Ongoing Loss of Earnings
Benefits

Court of Appeal of New Brunswick, December 12, 2019

During her employment as a court stenographer, Vautour developed bilateral elbow tendonitis. Her first claim for workers’

compensation benefits was accepted in May 2016. She filed a second claim in July 2016, as a result of a recurrence of

her injury. Following a series of medical examinations and treatments, Vautour’s employer moved her to a suitable

accommodated position. Her claim was re-opened in May 2018, on the basis there had been a recurrence of her injury in

October 2017; however, her benefits were terminated effective December 2017, as she had applied for retirement leave

effective that date, and there were no medical reports supporting ongoing disablement. Vautour unsuccessfully challenged

the Workplace Health, Safety and Compensation Commission’s (“WHSCC”) decision before the Workers’ Compensation

Appeals Tribunal (“WCAT”). The WCAT concluded that Vautour’s employer had properly accommodated her, and that her

loss of earnings benefits ceased upon her voluntary retirement. It found Vautour’s decision to retire, rather than to seek

further accommodation, was voluntary and relieved the WHSCC from any further responsibility to pay benefits or to

proceed further on her file. Vautour appealed. At issue was whether Vautour’s decision to retire from her job, despite

having been suitably accommodated by her employer, precluded her from claiming ongoing loss of earnings benefits

under the Workers’ Compensation Act (“WCA”). In general, Vautour argued that, given the recurrence of her injury in

October 2017, and because she was paid loss of earnings benefits from October 2017 to December 2017, in the absence

of further medical evidence saying otherwise, her disablement was ongoing. She maintained the jurisdiction to re-evaluate
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a claim flowed from subsection 22(1) of the Workplace Health, Safety and Compensation Commission and Workers’

Compensation Appeals Tribunal Act (“Act”), which permits reconsideration of a decision, order, or ruling, and that a

decision may be altered, rescinded, or amended if there is new substantial evidence. She argued, given there was no new

medical evidence in her file to show whether the degree or permanence of disability had resolved, the WHSCC’s reliance

on subsection 34(2) of the WCA to terminate her benefits was improper. Pursuant to subsection 34(2) of the WCA,

exclusive jurisdiction is granted to the WHSCC to determine the existence of, and the degree of, disability arising from an

injury, as well as the permanence of disability arising from that injury.

The appeal was dismissed. There was no medical evidence supporting a disablement beyond December 2017. Vautour

produced no evidence to support her argument she had not been appropriately accommodated when she decided to

retire. Loss of earnings benefits are not paid if a worker has been suitably accommodated, has available employment, but

chooses to retire. Vautour did not request further accommodation. She simply retired. The WHSCC and the WCAT

decided the case on its merits. They properly interpreted the WCA and the Act, and they rendered an unimpeachable

decision based on the facts of the case. There was nothing in the record to support Vautour’s contention there was a

reversible error in law or in fact.

Vautour v. Workplace Health, Safety and Compensation Commission (2019), 2020 CSHG ¶ 96,325

Ontario

Interlocutory Injunction Granted Requiring Four Long-Term Cares Homes To Provide
Nurses Access To Personal Protective Equipment

Ontario Superior Court of Justice, April 23, 2020

The Ontario Nurses’ Association (“ONA”), on behalf of registered nurses employed by four long-term care (“LTC”) homes,

sought an injunction, on an urgent basis, requiring the four LTC homes to refrain from ongoing breaches of Directive #3

and Directive #5 (“Directives”) issued by the Chief Medical Officer of Health for Ontario (“Chief Medical Officer”). The

Directives, issued pursuant to section 77.7 of the Health Protection and Promotion Act (“HPPA”), pertained to practices

and procedures in LTC facilities and to the supply of personal protective equipment (“PPE”), including N95 respirator

masks, in those facilities during the COVID-19 pandemic. The LTC homes had all experienced outbreaks of COVID-19. At

the time of the application, 110 residents had contracted COVID-19, 54 residents had died from COVID-19, and seven

nurses had contracted COVID-19. The ONA requested that the four LTC homes take any and all reasonable precautionary

measures to ensure that nursing staff receive health and safety protections as directed by the Chief Medical Officer in the

Directives. It sought access to the PPE that nursing staff required to protect themselves and the residents of the facilities

and to implement the required administrative controls for the facilities. This included allowing the nurses to make PPE

decisions at the point of care and isolating and cohorting residents and the staff attending to them so that those who

were infectious were kept separate from and treated by different nurses than those who were not. In general, the ONA

alleged that the four LTC homes had failed to provide N95 masks to the nurses when the masks were requested and that

several of the LTC homes had failed to follow isolation and cohorting protocols to separate contagious residents from

non-contagious residents. The ONA further argued that the lack of necessary PPE and appropriate infection control

procedures at the LTC homes violated the Occupational Health and Safety Act (“Act”) and the nurses’ rights to life,

liberty, and security of the person under section 7 of the Charter of Rights and Freedoms. The four TLC homes maintained

that they complied with the Directives. They characterized the limited provision of PPE as a measure to address the

allocation of scarce but essential medical resources. The ONA had brought grievances against each of the four LTC homes

based on the collective agreement, but requested that the Court grant an injunction requiring immediate compliance with

the Directives until the final disposition of their grievances.

The application was allowed. The interlocutory injunction was granted requiring the four LTC homes to comply with the

Directives. Although the matter was fundamentally a labour dispute between the nurses and their employers, and labour

arbitrations would follow, it was an urgent matter that could not wait 30 days; the time required for an arbitration under

the Labour Relations Act, 1995. Section 77.7 of the HPPA authorized the Chief Medical Officer to issue directives to

health care providers where there “exists or there may exist an immediate risk to the health of persons anywhere in

Ontario”. It further authorizes the Chief Medical Officer to direct health care workers and organizations with respect to

procedures “to be followed to protect the health of persons anywhere in Ontario.” Directive #3 set out required
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precautions and procedures for LTC homes, including active screening, ensuring appropriate PPE, masking, managing

essential visitors, limiting work locations, and staff and resident cohorting. Directive #5 applied to both LTC homes and

public hospitals. It required public hospitals and LTC homes to “explore all available avenues to obtain and maintain a

sufficient supply of PPE.” Directive #5 stated that, if a health care worker determines, based on the point-of-care risk

assessment, that certain health and safety measures may be required in the delivery of care to the resident or patient,

the public hospital or LTC home must provide the health care workers with access to the appropriate measures, including

N95 masks. The public hospital or long-term care home will not unreasonably deny access to the appropriate PPE. The

Court concluded that Directive #5 gave the final word on whether the delivery of care to a resident of an LTC facility

required specific health and safety measures or PPE, including N95 masks, to the nurse at point of care, not management

of the facility. The facility was to facilitate access to whatever was appropriately required, but the balancing of the needs

of the moment and the needs of the institution and the future, was left to the nurse at the point-of-care. Privately

owned LTC homes have economic and long-term imperatives of their own but the decision as to what PPE and other

health and safety measures are required in delivering care to a resident, do not take those economic concerns into

account in any direct way. The medical staff was to make those decisions based on a variety of health needs and health

resource factors, both immediate and long term. The Court emphasized that the collective agreement incorporated the

“precautionary principle”, which was described by Justice Campbell in the 2007 report of the SARS Commission and

summarized by the Court as applying “where health and safety are threatened even if it cannot be established with

scientific certainty that there is a cause and effect relationship between the activity and the harm. The entire point is to

take precautions against the as yet unknown.” The Chief Medical Officer was also required to consider the precautionary

principle when issuing directives in the event of an outbreak of infectious disease. The test for an interlocutory injunction

has three parts: (1) whether there is a serious question to be tried; (2) whether the applicant will suffer irreparable harm

if the interlocutory relief is not granted; and (3) whether the balance of convenience favors granting relief pending the

final determination of the matter. The ONA and the four LTC homes agreed that there was a serious issue to be tried.

The LTC homes agreed that there was a risk of nurses suffering irreparable harm if the interlocutory relief requested was

not granted. They argued, however, that certain forms of PPE such as N95 masks are limited and in demand across the

world and that the “allocation of those masks to one group may well lead to masks not being available to other health

care workers working in equally risky circumstances.” The four LTC homes also argued that the Directives addressed the

interests of the public at large and not just the interest of a particular group. They argued the nurses and other medical

staff treating COVID-19 patients in LTC homes represented their own narrow interests, while the privately-owned LTC

homes represented broad, community-based interests. Their argument was rejected. In the context of the pandemic, the

work performed by the nurses required them to sacrifice their personal interests for the benefit of their patients and of

society at large. The Court indicated that the suggestion that their quest for PPE represented a narrow, private interest

sorely missed the mark. Under the circumstances, no prejudice to the four LTC homes outweighed the irreparable harms

that could ensue to the nurses. The balance of convenience favoured granting the interlocutory injunction. The Court

noted that “[w]here the lives of nurses and patients are placed at risk, the balance of convenience favours those measures

that give primacy to the health and safety of medical personnel and those that they treat”. Accordingly, all three steps in

the test for injunctive relief had been met. Nurses were not to be impeded in making an assessment and determination

at point of care as to what PPE or other measures are appropriate and required under the circumstances. That assessment

and determination was to be made “on the basis of their professional judgment, taking into account the immediate

situation as well as relevant longer and shorter-term considerations.” The four LTC homes were ordered to provide nurses

working in their respective facilities with access to N95 masks and other appropriate PPE when assessed by a nurse at

point of care to be appropriate and required, as set out in Directive #5. The four LTC homes were also ordered to

implement administrative controls such as isolating and cohorting of residents and staff during the COVID-19 crisis, as set

out in Directive #3 and Directive #5.

Ontario Nurses’ Association v. Eatonville Care Centre Facility Inc., 2020 CSHG ¶ 96,326

Presumption That Walking or Speed Walking on Even and Unobstructed Floor Made
Significant Contribution To Worker’s Injury Rebutted

Ontario Workplace Safety and Insurance Appeals Tribunal, May 6, 2020

In October 2015, a firefighter was responding to an emergency call, walking across the hall at his workplace, when

something “popped” in his left knee. He was later diagnosed with a left knee meniscus tear. The Workplace Safety and

CANADIAN EMPLOYMENT SAFETY AND HEALTH GUIDE 13



Insurance Board (“WSIB”) initially allowed the worker’s claim. The WSIB subsequently reversed entitlement on the basis

that a compensable accident had not occurred. The WSIB concluded there was no identifiable accident or evidence of a

disablement type situation as the worker’s left knee injury occurred while walking regularly, which was an activity of daily

living, and not considered a work-related accident. The worker appealed the WSIB’s decision. An Appeals Resolution

Officer upheld the WSIB’s decision denying the worker benefits. The Appeals Resolution Officer determined that walking

across a floor was not an accident as defined in the Workplace Safety and Insurance Act, 1997 (“WSIA”) and WSIB policy.

The worker appealed. At issue was whether the worker had initial entitlement for a left knee injury. The term accident is

defined in subsection 2(1) of the WSIA to include: a wilful and intentional act, not being the act of the worker; a chance

event occasioned by a physical or natural cause; and a disablement arising out of and in the course of employment. WSIB

Policy 15-02-01, “Definition of an Accident”, defines a chance event as an identifiable unintended event which causes an

injury. It provides that an injury itself is not a chance event. It defines a disablement as a condition that emerges

gradually over time or an unexpected result of working duties. General entitlement to benefits is governed by section 13

of the WSIA. Subsection 13(1) of the WSIA provides that a worker who sustains a personal injury by accident arising out

of and in the course of his or her employment is entitled to benefits. Subsection 13(2) provides that if the accident arises

out of the worker’s employment, it is presumed to have occurred in the course of the employment unless the contrary is

shown. If it occurs in the course of the worker’s employment, it is presumed to have arisen out of the employment unless

the contrary is shown.

The appeal was dismissed. There is WSIAT case law which supports that walking, in and of itself, does not constitute a

chance event accident. Without a chance event accident, there is no basis to apply the presumption set out in subsection

13(2) of the WSIA. In Decision No. 2471/10, for example, the WSIAT held that WSIB policy requires evidence that the

chance event is an unintended event that causes an injury and that an injury itself is not a chance event. There must be

evidence that the employment caused the injury. There must be evidence of an injuring process. There is another

approach. In Decision No. 1401/19, the majority of the WSIAT recognized that an injury occurring at work while walking

was a chance event. The majority further noted that there are WSIAT decisions that have held that a commonplace

activity, such as crossing one’s legs, turning and twisting, stepping down, getting up, or opening a car door, is a chance

event where it contributes significantly to an injury. In the instant case, the WSIAT preferred to follow the approach set

out in Decision No. 2471/10, subject to the following clarification. The definition of chance event set out in the WSIA

differs from the definition provided in WSIB Policy 15-02-01. Under the WSIA, a chance event is described as an event

occasioned by a physical or natural cause, whereas under WSIB Policy 15-02-01, the term is defined as an identifiable

unintended event which causes an injury. The WSIAT opined that an injury incurred at work while walking or performing

some other commonplace activity in the course of employment is sufficient to meet the definition of a chance event

accident set out under the WSIA. As a result, the presumption in subsection 13(2) of the WSIA would apply in such

claims. In the instant case, the worker testified that he was not walking but speed walking when he heard the “pop” in

his left knee. Even recognizing there was an urgency in his walking, the WSIAT noted that there was nothing particular

about his hasty walk to relate to a work-related injuring process. There was no medical opinion to support that a hasty

walk, speed walk, or walk with urgency was sufficiently different bio-mechanically than a typical walk. Furthermore, the

floor at the time of the worker’s injury was clean, level, and unobstructed. The evidence supported that the workplace did

not significantly contribute to the worker’s injury as there was nothing particularly unusual about his motion to support

work contributed to his injury. Further, the medical evidence indicated that the worker displayed symptoms and

complaints arising out of his left knee meniscus prior to the October 2015 incident. The worker had a pre-existing

symptomatic left knee injury at the time of the October 2015 incident. In a discussion paper, ”Knee Conditions and

Disability” by Dr. J. Cameron, which formed part of the case record, Dr. Cameron explained that there are two general

types of meniscal tears: acute tears, which usually occur in younger people after trauma; and degenerative tears, which

typically occur in older people with minimal or no trauma. In the instant case, there was no indication that the worker’s

meniscus tear was due to trauma or inconsistent with a degenerative meniscus tear. The presumption that the worker’s

action of walking or speed walking on an even and an unobstructed floor made a significant contribution to the worker’s

injury had been rebutted as Dr. Cameron’s opinion indicated such tearing can occur with no trauma, and as the worker’s

left knee condition was at least showing some signs of vulnerability prior to the incident in October 2015. As a result, the

worker was not injured as a result of a chance event and the presumption in subsection 13(2) of the WSIA had been

rebutted. Therefore, the worker was not entitled to a left knee injury.

Decision No. 162/20, 2020 CSHG ¶ 96,327
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