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On September 1, 2021, the Government of Canada 
published amendments to help address the shortage 
of drugs and medical devices in Canada. In particular, 
the Regulations Amending Certain Regulations 
Concerning Drugs and Medical Devices (Shortages) 
amend the Food and Drug Regulations and Medical 
Devices Regulations (the “Amendments”).1

The Amendments extend and modify certain 
measures already in place through two interim 
orders (IOs): the Interim Order Respecting Drug 
Shortages (Safeguarding the Drug Supply) and 
Interim Order No. 2 Respecting Drugs, Medical 
Devices, and Foods for a Special Dietary Purpose.2 
They have been made with the stated intention to 
help track, prevent and mitigate shortages of key 
health products in Canada, including drugs and 
medical devices.
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The IOs were notably intended to respond to 
shortages caused or worsened by the COVID-19 
pandemic. The Amendments were introduced to 
preserve powers from the IOs that are still needed to 
address future shortages, as such they will come into 
force in a manner that prevents these powers from 
lapsing when the IOs expire.

These Amendments notably prohibit the distribution 
of drugs intended for the Canadian market outside of 
Canada if that sale could cause or worsen a shortage. 
The prohibition applies to drug establishment licence 
(DEL) holders (e.g. manufacturers, wholesalers and 
distributors). A sale is only permitted if the DEL holder 
has reasonable grounds to believe that it will not cause 
or worsen a drug shortage.

The Amendments also require that medical devices 
manufacturers and importers of Class I devices 
report any anticipated shortage of devices included 
in the List of Medical Devices – Notification of 
Shortages.3 Any discontinuance of a specified 
medical device that is likely to cause a shortage 
must also be reported. It should be noted that 
personal protective equipment tools are generally 
classified as Class I. The demand for these products 
has considerably increased since the COVID-19 
global crisis. With the Amendments, Health Canada 
hopes to anticipate and prevent or mitigate potential 
shortages.

NEW PROVISIONS COMING INTO FORCE

On November 27, 2021, two provisions will come 
into force that:

1. prohibit the distribution of drugs destined for the 
Canadian market outside Canada that could cause 
or aggravate a shortage; and

2. allow the Minister of Health to require information 
relating to drug and device shortages. The 
Minister uses this information to assess the 
level of risk for the drug or device that may be 
experiencing a shortage and then make a decision 
on measures that may prevent or alleviate the 
shortage.
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On March 1, 2022, five provisions will come into 
force concerning:

1. the exceptional import and sale of drugs and 
medical devices,

2. the continued sale of exceptionally imported 
foods for special dietary purposes and biocides 
for an additional period of time,

3. amending the Certificates of Supplementary 
Protection Regulations,

4. mandatory reporting of listed medical device 
shortages and the power to require information on 
medical device shortages, and

5. the extension of relaxations related to 
establishment licenses for certain drug-based 
hand sanitizers.

IMPACT ON U.S. MARKET

The IOs may be viewed as a response to U.S. efforts 
to import Canadian drugs to help reduce U.S. drugs 
costs. In July 2020, the Trump administration 
announced the Safe Importation Action Plan. This 
plan allows U.S. states, wholesalers, pharmacists 
and drug manufacturers to import prescription drugs 
from a licensed wholesaler in Canada under specified 
conditions.

The first objective of the Interim Order Respecting 
Drug Shortages (Safeguarding the Drug Supply) 
was meant to protect Canadians from any shortage 
caused by such importation. The Government of 
Canada’s express intention was to ‘’help safeguard 
the Canadian drug supply by ensuring that bulk 
importation frameworks, such as the one recently 
established by the United States, do not cause or 
exacerbate a drug shortage in Canada’’.4

Nevertheless, the Biden administration announced 
in May 2021, that they were not in a rush to allow 
states to import drugs from Canada. According to 
media reports, there are several issues to consider 
before authorizing an importation plan such 
as rule-making by the federal government and 
review by the FDA to ensure the safety of the drug 
imported.5 Accordingly, while the Amendments 

solidify the IO, their purpose appears to be more 
generally in line with helping to prevent shortages 
in Canada for any reason, including in the context 
of a pandemic.

[Dara Jospé is a lawyer at Fasken in the 
Montreal office. She practises law in the area 
of life sciences, health and food regulation. She 
advises manufacturers on all stages of the lifecycle 
of a pharmaceutical product, from conception 
until it reaches the consumer. In all cases, Dara 
develops low-risk and creative ways to adjust to 
the legal prohibitions and policy restrictions while 
keeping business interests and the safety of patients 
in mind.

Jean-Raphaël Champagne is a partner in 
Fasken’s Quebec City office. He advises clients 
on issues related to commercial, regulatory and 
competition law. He assists a wide variety of 
players in the technology and life sciences sectors. 
He has extensive experience drafting and reviewing 
contracts, with respect to regulatory compliance 
with Health Canada and the rules governing 
advertising and ethical standards applicable to the 
pharmaceutical industry. He also counsels clients 
on cannabis-related issues.]

* The authors gratefully acknowledge the contribution 
of Alexandra Lemelin, Summer Student.
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• HEALTHCARE FACILITY VACCINE MANDATE: PHO ORDER TAKES 
EFFECT OCTOBER 26 •

Deanna Froese, Associate
© Harper Grey LLP

Deanna Froese

On October 14, 2021 by way of an Order of the 
Provincial Health Officer (the “Order”),vaccination is 
required for a broad range of workers and employees 
in healthcare facilities receiving government funding 
and providing various types of care. The Order takes 
effect on October 26, 2021. 

The Order applies to various facilities and 
organizations that provide “health care or services”. 
“Health care or services” is defined broadly and includes 
personal care, dietary and maintenance services, as 
well as administrative or managerial services. “Care 
location” is also defined broadly and the Order will 
generally apply to places that provide health care or 

services and receive government funding. Examples 
include health authorities, facilities licensed under 
the Community Care and Assisted Living Act, an adult 
day care, and correctional facilities. “Operators” are 
those responsible for a care location other than a patient, 
resident, or client.

The Order defines a vaccinated person as someone 
who is at least seven days post receipt of the full series 
of a World Health Organization approved vaccine 
against infection by COVID-19 or a combination 
of approved vaccines. The Order places significant 
responsibility on employers and operators to ensure that 
those covered by the Order and entering their facility are 
in compliance with the Order’s terms. It is imperative 
that employers and operators request and obtain the 
appropriate documentation as outlined in the Order.

Individuals may apply for an exemption from 
vaccination. Pursuant to the Order, any exemption 
must be approved by the Provincial Health Officer 
(not by the facility or employer).  

The Order includes several different categories 
of workers that are captured by the vaccination 
requirement, including “staff members”, “outside 
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health or personal care providers”, “outside support 
or personal service providers”, and other outside 
providers. 

STAFF MEMBERS

The order defines “staff members” broadly. Generally, 
it includes those employed by or contracted by health 
authorities, those working in provincial mental health 
facilities, those working for an organization funded 
by a health authority, the Ministry of Health, or 
Ministry of Mental health and addictions to provide 
health care or services.

If the employer does not have access to the 
Workplace Health Indicator Tracking and Evaluation 
database (“WHITE”), employees must provide 
employers with proof of vaccination or an exemption. 
Employers who do have access to WHITE must confirm 
a staff member’s vaccination status from WHITE.

Staff members who submit valid proof of two 
COVID-19 vaccinations may continue to work. Staff 
members who are unvaccinated as of October 26, 
2021, have not received the first dose of the vaccine, 
and do not have a valid exemption or valid proof 
of an exemption request may no longer work in 
the facility.

Staff members who have not received one dose of 
the vaccine prior to October 26, 2021, but receive it 
before November 15, 2021, may return to work seven 
days after their first dose and provided they wear a 
medical mask at all times except when eating or 
drinking (the “Staff Preventative Measures”). They 
may only continue to work if they receive a second 
dose of the vaccine between 28 to 35 days of their 
first dose and comply with the Staff Preventative 
Measures until seven days after their second dose.

Staff members who have only received one 
dose of the vaccine before October 26, 2021 may 
continue to work, provided they comply with the 
Preventative Measures. However, they must receive 
a second dose of the vaccine within 28 — 35 days 
of receiving the first dose and must comply with the 
Staff Preventative Measures until seven days after 
receiving the second dose.

Staff that are hired after October 25, 2021 must 
be vaccinated and provide proof of the vaccination 
to their employer or provide an exemption to their 
employer.  

OUTSIDE HEALTH OR PERSONAL CARE 
PROVIDERS

The Order includes rules requiring vaccination for 
Outside Health or Personal Care providers (“PC 
Providers”). PC Providers are defined as “a health 
professional who is not a staff member, or any other 
person who is not a staff member, who provides 
health care, personal care or home support in a care 
location, but does not include a visitor”.  PC Providers 
must submit proof of vaccination, exemption, or an 
exemption request to an operator to access a care 
location. PC Providers may be able to provide care in 
certain circumstances if they are partially vaccinated 
or have an exemption, if they meet certain specific 
requirements.    

OUTSIDE SUPPORT OR PERSONAL SERVICE 
PROVIDERS 

The Order also includes rules relating to Outside 
Support or Personal Service Providers (“PS 
Providers”). PS Providers are defined as “a volunteer, 
hired companion, barber, hairdresser, nail esthetician, 
or any other person who is not a staff member 
who provides support or a personal service in a 
care location, but does not include a visitor”. If PS 
Providers do not have proof of vaccination, they must 
be able to demonstrate proof of an exemption and 
comply with the terms of the exemption.  

OTHER OUTSIDE PROVIDERS

The Order also includes rules relating to “Other 
Outside Providers”, which includes a person other 
than a staff member, visitor, outside health or 
personal care provider, outside support or personal 
service provider who is in a care location. Examples 
include an entertainer, animal therapy provider, or 
maintenance person.
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SUMMARY

The Order puts significant responsibility on employers 
and those operating government-funded facilities to 
ensure compliance with the Order. Anyone who may 
be covered by the Order should make sure that they 
carefully review the Order to determine its scope and 
ensure compliance.  

[Deanna Froese is an associate practicing 
primarily with Harper Grey’s Health and Workplace 
Law Groups. In her workplace law practice, Deanna 
advises employers and employees on the wide variety 
of issues that can arise day-to-day. In her health law 
practice she defends health care professionals in matters 
before their regulatory bodies and in civil actions.]

• EXEMPTIONS FROM MANDATORY COVID-19 VACCINATION 
POLICIES: KEY CONSIDERATIONS FOR HOSPITALS AND HEALTHCARE 

ORGANIZATIONS •

Paula Trattner, Partner, Aislinn E. Reid, Counsel, & Amanda Arella, Associate
© Osler, Hoskin & Harcourt LLP, Toronto

Paula Trattner Aislinn E. Reid Amanda Arella 

The Chief Medical Officer of Health’s August 17, 
2021 directive (Directive #6 under section 77.7 
of the Health Protection and Promotion Act (the 
Vaccine Directive) required hospitals and other 
healthcare organizations (Covered Organizations) 
to implement COVID-19 vaccination policies 
for their employees, staff, contractors, students 
and volunteers by September 7, 2021.1 An earlier 
Osler Update provides an overview of the Vaccine 
Directive.

Although the Vaccine Directive does not require 
mandatory vaccination, many Covered Organizations 
have implemented mandatory vaccination policies 
requiring all employees and professional staff to be 
vaccinated. Given the unique risks and obligations 
of Covered Organizations generally and during the 
COVID-19 pandemic in particular, these Covered 
Organizations have determined that mandatory 
vaccination is necessary to protect patients, staff and 
visitors, as well as to enable continued delivery of 
healthcare.

Exemptions from mandatory vaccination policies 
may be available based either on a protected ground 
under the Ontario Human Rights Code (the Code) 
or a documented medical reason. For the reasons 
outlined below, these exemptions — both human 
rights and medical exemptions — are likely to be 
limited, and certain steps should be taken by Covered 
Organizations when assessing exemption requests.

MEDICAL EXEMPTIONS

Medical exemptions from COVID-19 vaccination 
will be rare. An individual must have a documented 
legitimate medical condition that warrants an 
exemption from receiving a COVID-19 vaccine. 
The College of Physicians and Surgeons of Ontario 
(CPSO) has published guidance stating that there 
are very few and rare medical reasons not to get 
vaccinated against COVID-19, including 

• allergist-or immunologist-confirmed severe 
allergy or anaphylactic reaction to a previous 
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dose of a COVID-19 vaccine or to any of its 
components

• a diagnosis of myocarditis (inflammation of the 
heart muscle) and pericarditis (inflammation of 
the sac around the heart) after receiving an mRNA 
vaccine

The CPSO has also stated that the circumstances of 
the pandemic support physicians declining to provide 
documentation for an exemption where a patient 
requesting the exemption does not have a medical 
reason for an exemption.2

Covered Organizations should carefully assess all 
medical exemption requests and require supporting 
documentation for any exemption request. Given the 
rarity of medical conditions warranting exemption from 
COVID-19 vaccination, Covered Organizations may 
require that medical exemption requests be supported 
with documentation from a specialist physician. 
Additionally, when granting medical exemptions, 
Covered Organizations should consider whether those 
exemptions are time-limited or permanent.

HUMAN RIGHTS EXEMPTIONS

An exemption from receiving a COVID-19 vaccine 
may be available where an individual cannot be 
vaccinated based on a ground protected under the 
Code.3

Most requests for human rights-based exemptions 
from mandatory vaccination will be based on creed. 
Under the Code, creed can include religious beliefs 
and non-religious belief systems that resemble religion. 
Among other things, an individual’s claimed creed must 
have a connection to an organization or community 
that professes a shared system of belief. To support 
an exemption based on creed, an individual must 
provide objective evidence that their claimed creed/
religion prohibits vaccination against COVID-19. 
Many religious leaders and authorities have publicly 
and repeatedly urged vaccination against COVID-19. 
Additionally, personal preference or philosophical 
objection to vaccination will not support an exemption. 
In its September 22, 2021 Policy Statement, the Ontario 
Human Rights Commission stated that “while the 

Code prohibits discrimination based on creed, personal 
preferences or singular beliefs do not amount to a creed 
for the purposes of the Code”.

THE DUTY TO ACCOMODATE

Even if an individual establishes a Code-based reason 
for an exemption from mandatory vaccination, a 
Covered Organization may not able to accommodate 
the individual’s request for an exemption without 
undue hardship. In general, Covered Organizations 
are higher-risk settings and provide care to vulnerable 
populations, and vaccination is a critical measure 
to mitigate transmission of COVID-19 and enable 
continued delivery of healthcare services.

The duty to accommodate in the context of 
mandatory vaccination policies has yet to be 
considered by the Ontario Human Rights Tribunal 
and courts. However, the Ontario Human Rights 
Commission has stated that the duty to accommodate 
can be limited if it would significantly compromise 
health and safety amounting to undue hardship, such 
as during a pandemic. The unprecedented nature of the 
COVID-19 pandemic and the singular importance of 
healthcare organizations to the public health response 
will certainly be key to any assessment of Covered 
Organizations’ duty to accommodate exemptions 
from mandatory vaccination.

Hospitals and healthcare organizations should 
also find comfort in a recent Ontario decision related 
to visitor access during the ongoing COVID-19 
pandemic, which we discussed in a previous Update. 
The Court recognized that hospitals have “enormous 
expertise and specialized knowledge” in exercising 
their discretion during a pandemic.4

When considering whether a legitimate human 
rights exemption request can be accommodated, 
Covered Organizations should 

• carefully consider whether the applicant could 
be accommodated short of undue hardship. 
Requests need to be addressed and any supporting 
documentation should be evaluated. This process 
should be documented to protect against future 
scrutiny.5
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• be prepared to show that accommodating an 
exemption request would cause undue hardship. 
Both the magnitude of the risk and the identity of 
those who bear it (e.g., for vulnerable patients) are 
relevant to determining undue hardship.

[Paula Trattner is s a Partner in the Litigation and 
Health Industry Group at Osler, Hoskin & Harcourt 
LLP. She has appeared before all levels of court in 
Ontario as well as numerous administrative and 
statutory tribunals and a variety of committees at 
Ontario’s regulated health professionals colleges. 
Paula is certified by the Law Society as a Specialist 
in Health Law.

Aislinn E. Reid is Counsel, Litigation at Osler, 
Hoskin & Harcourt LLP. Within her commercial 
litigation practice, Aislinn is particularly experienced 
in franchise litigation, contractual disputes and class 
actions. In her health advocacy practice, Aislinn 
works closely with Osler’s Health Industry Group.

Amanda Arella is an associate in Osler, Hoskin 
& Harcourt LLP’s litigation group. She maintains a 
general civil and commercial litigation practice, with 
a focus on health law.]

* The authors gratefully acknowledge the contribution 
of Emilie Dillon, articling student. 

1 Chief Medical Officer of Health, Directive #6 for 
COVID-19 Vaccination Policy in Health Settings, 
Ontario Ministry of Health (August 17, 2021), 
see online: https://www.health.gov.on.ca/en/pro/
programs/publichealth/coronavirus/docs/directives/
vaccination_policy_in_health_settings.pdf. See also 
the accompanying Resource Guide. 

2 On September 27, 2021, the CPSO Inquiries, Complaints 
and Reports Committee imposed practice restrictions 
on a physician which, among other things, prohibit 
him from providing medical exemptions in relation to 
COVID-19 vaccines and face masks. The doctor has 
also been referred to discipline for, among other things, 
allegedly engaging in unprofessional conduct and 
failing to maintain the standard of practice in relation 
to his communications, including on social media 
and other digital platforms, regarding the COVID-19 
pandemic and related issues. Our earlier Osler Update 
outlines risks and considerations of public commentary 
by physicians during the COVID-19 pandemic.

3 Protected grounds under the Code include race, 
ancestry, place of origin, colour, ethnic origin, 
citizenship, creed, sex, sexual orientation, gender 
identity, gender expression, age, marital status, family 
status or disability.

4 Sprague v. Her Majesty the Queen in right of Ontario, 
[2020] O.J. No. 1699, 2020 ONSC 2335.

5 Kittmer v. Shepherd Gourmet Dairy (Ontario) Inc., 
[2019] O.H.R.T.D. No. 1109, 2019 HRTO 1445 at 
paras. 67, 84.

• SO MUSHROOM TO GROW: PSILOCYBIN AND CANADA’S  
REGULATORY LANDSCAPE •

Dana Kriszenfeld, Associate *

© WeirFoulds LLP, Toronto

Dana Kriszenfeld

As the cannabis industry continues to grow, Canada’s 
capital markets have seen an increase in activity 
related to another substance that supporters are 
hopeful will eventually be removed from the list of 
controlled substances — psilocybin. Psilocybin is 
the active ingredient found in magic mushrooms. 
Proponents cite research demonstrating psilocybin’s 
potential as a treatment for various mental illnesses. 
As Canadians become more informed about this 

https://www.health.gov.on.ca/en/pro/programs/publichealth/coronavirus/docs/directives/vaccination_policy_in_health_settings.pdf
https://www.health.gov.on.ca/en/pro/programs/publichealth/coronavirus/docs/directives/vaccination_policy_in_health_settings.pdf
https://www.health.gov.on.ca/en/pro/programs/publichealth/coronavirus/docs/directives/vaccination_policy_in_health_settings.pdf


65

Risk Management in Canadian Health Care  December 2021 Volume 23, No. 6

research, we have seen an increased interest in 
investments related to psilocybin. Here, we outline 
Canada’s current regulatory landscape for psilocybin 
and offer thoughts on the future of this emerging 
industry. 

POTENTIAL BENEFITS OF PSILOCYBIN 

Psychedelics, also known as hallucinogens, are 
psychoactive substances that produce changes in 
perception, mood and cognitive processes. While 
most people consider psychedelics to be a recreational 
drug and often associate them with the counterculture 
of the 1960s, psychedelics have a long history of 
medicinal use. However, due its negative public 
and political perceptions, little research occurred 
in this area for decades.1 Today, as mental health 
awareness grows, there is renewed interest in the use 
of psychedelics such as psilocybin for the treatment 
of a variety of mental illnesses. 

Some studies have found that psilocybin can allow 
patients, with the help of trained therapists, to confront 
fears and feelings that are otherwise too traumatic.2 
Other research has shown potential positive benefits 
for psilocybin use in suicidality, anxiety disorders, 
obsessive-compulsive disorder, alcohol dependence, 
tobacco cessation, and post-traumatic stress disorder, 
among others.3 One area of particularly strong focus 
has been on the potential use of psilocybin for 
relieving end-of-life distress for palliative patients. 
Proponents view psilocybin as providing relief from 
mental distress, particularly anxiety, when traditional 
treatment options fail for terminally ill patients as 
is often the case.4 This interest in psilocybin as a 
treatment also extends into the potential for treatment 
of the bereaved.

REGULATION OF PSILOCYBIN IN CANADA 

Despite promising research on its potential benefits, 
psilocybin remains a highly regulated, and generally 
illegal, substance in Canada. Psilocybin is regulated 
under the Controlled Drugs and Substances Act 
(the “CDSA”).5 The CDSA divides these substances 

into schedules based on their potential for abuse 
or addiction and imposes penalties accordingly.6 
Psilocybin falls under the category of a Schedule III 
controlled substance. The CDSA generally prohibits 
all uses of psilocybin unless use is allowed with an 
exemption.7 Violation of CDSA prohibitions can 
result in a fine or a term of imprisonment.8 

ExEmptions to psilocybin prohibitions 

Under the Food and Drug Regulations, authorization 
to possess psilocybin is given to, among others, 
licensed dealers and those exempt by the Minister of 
Health under section 56 of the CDSA.9

Licensed Dealers

An individual or a corporation may apply to the 
federal Minister of Health for a dealer’s license to be 
able to produce, assemble, sell, provide, transport, 
send, deliver, import, or export psilocybin.10 The 
permitted activities for each licensed dealer depend 
on the type of license applied for. However, even with 
such a license, activities are heavily regulated. 

Section 56 Exemptions

Under section 56 of the CDSA, persons in Canada 
may apply to Health Canada for an exemption from 
the prohibitions on psilocybin. The Minister of Health 
may grant a person an exemption if, in the Minister’s 
opinion, the exemption is necessary for a medical 
or scientific purpose or is otherwise in the public 
interest.11

In August 2020, for the first time, four terminally 
ill cancer patients in Canada were granted a section 56 
exemption to use psilocybin for the treatment of 
end-of-life distress.12 Since then, Health Canada has 
granted many more exemptions. Each exemption 
is valid for one year. In total, there have been 64 
exemptions granted, 45 of which were given to 
patients. The other 19 exemptions were granted 
to health-care professionals who were given the 
right to possess and use psilocybin for professional 
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training purposes. There are currently over 150 more 
exemption applications outstanding.13

THE FUTURE OF PSILOCYBIN 

The numerous section 56 exemptions that Health 
Canada has granted for psilocybin use suggests that 
broader medical use of psilocybin may be on the 
horizon. 

Perhaps unsurprisingly, these advances in our 
knowledge about psilocybin’s potential as a treatment 
for mental illness have been accompanied by changes 
in the public perception of the substance. Recent 
surveys show that the majority of Canadians would 
support regulations for medical access to psilocybin 
and there are indications of bipartisan support for 
psilocybin-assisted treatments.14 With support at 
an all-time high, industry groups are now focusing 
on introducing evidence-informed regulations to 
officials at Health Canada.15 While it remains to be 
seen whether Health Canada will adopt the regulations 
that are being put forward for the medical use of 
psilocybin, experts across the country are optimistic 
that regulatory change is well on its way.  

This optimism has also been reflected in Canada’s 
capital markets. Since the beginning of 2020, over 
20 psychedelics companies have been listed on 
Canadian stock exchanges, including a number of 
companies focused on the research and development 
of psilocybin-related products.16 Additionally, this 
year, the world’s first-ever psychedelics-focused 
exchange-traded fund (“ETF”) was listed on the NEO 
Exchange in Canada. This ETF and corresponding 
Index includes multiple companies operating in the 
burgeoning psilocybin industry.17

Most recently, WeirFoulds assisted Psyence Group 
Inc. (“Psyence”) (CSE:PSYG) in listing on the 
Canadian Securities Exchange (“CSE”).18 Psyence is 
a life science biotechnical company that is pioneering 
the use of natural psilocybin to heal psychological 
trauma and its mental health consequences, with a 
particular focus in the context of palliative care.19 
From a therapeutic perspective, Psyence has also 
embraced the complex interactions inherent in the 

very varied profile of molecules in different psilocybin 
strains. Psyence has international operations spanning 
throughout Canada, United States, United Kingdom, 
Jamaica, Lesotho, South Africa, and Australia. 

The recent listing of Psyence on the CSE is 
evidence of the impact that psilocybin hopes to 
achieve globally. In Canada more specifically, this 
demonstrates a crucial step forward in the growing 
movement by both public and private companies, 
and the Canadian government’s support of research 
into psychedelic substances that may benefit people 
suffering from a variety of mental illnesses.

CONCLUSION

The legal and regulatory landscape surrounding 
psilocybin in Canada continues to change as research 
demonstrates its medical benefits. At the same, 
the public’s view of psilocybin is changing. While 
psilocybin is currently used in limited medical 
circumstances, there is potential for its broader 
medical use through section 56 exemptions or other 
legislative or regulatory means. 

While the public has recently demonstrated 
its comfort levels in capitalizing issuers in the 
psychedelics industry, psilocybin remains a highly 
regulated substance in Canada. Companies seeking 
to conduct business in this space must be aware of 
the complex regulatory landscape within which they 
must operate. 

The information and comments herein are for the 
general information of the reader and are not intended 
as advice or opinion to be relied upon in relation to any 
particular circumstances. For particular application 
of the law to specific situations, the reader should 
seek professional advice.

[Dana Kriszenfeld is an associate at WeirFoulds 
LLP. Her practice focuses on secured lending 
transactions, mergers and acquisitions, private 
placements and reorganizations, and general 
corporate matters.]

* The author gratefully acknowledges the contribution 
of Emma Brown (Student-at-Law).
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• QUEBEC ANNOUNCES MANDATORY VACCINATION POLICY FOR 
HEALTHCARE WORKERS •

Dara Jospé, Associate and Lina Bensaidane, Associate
© Fasken LLP, Montreal

Dara Jospé Lina Bensaidane

Please note the Minister of Health and Social 
Services has extended the date for obligatory 
vaccinations for healthcare workers to November 
15th, 2021.
On September 7, Quebec Premier François Legault 
announced (available in French only) a mandatory 
vaccination policy for all healthcare workers in both 
the public and private sector.1

Workers that are not adequately vaccinated by 
October 15, 2021, will be suspended without pay.

WHO IS TARGETED?

This obligation applies to all workers in the healthcare 
system that have a direct or indirect contact with 
patients. This includes workers that are not 
themselves directly in contact with patients, but who 
share common spaces such as cafeterias, elevators, 
etc., with healthcare workers who are in contact with 

patients. In other words, mandatory vaccination not 
only applies to the traditional healthcare professionals 
such as doctors, nurses, patient attendants, etc., 
but also to the administrative workers of the same 
establishment, such as human resources personnel, 
security agents, etc.

WHICH HEALTHCARE ESTABLISHMENTS?

Mandatory vaccination would mainly apply to 
employees in the following establishments:2

• Local community service centers
• Hospital centers
• Public and private long-term care centers
• Youth protection centers
• Rehabilitation centers
• Private care centers (other than long-term care 

centers) that are government-regulated
• Intermediate and family-type resources
• Retirement homes
• Holders of ambulance service permits
• Medical imaging laboratories that offer public 

services

All workers in these institutions will have 
to provide proof of full vaccination. Without 
adequate vaccination, these employees will have 
to be reassigned to another task, if possible. If such 
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reassignment is not possible, the employee will be 
suspended without pay.

PASSPORT VACCINE FOR VISTORS AND 
CAREGIVERS

Quebec’s health minister, Christian Dubé, also 
announced that all visitors and caregivers in a 
healthcare establishment will have to prove that they 
are fully vaccinated as well.

APPROVAL BY INSPQ

The ethical committee of the Institut national de santé 
publique du Québec (“INSPQ”), Quebec’s public 
health research institute, issued a nuanced statement 
on September 7th to voice its support for these 
measures, given the exceptional circumstances. The 
INSPQ was initially against mandatory vaccination 
of healthcare workers, but according to the statement, 
the increase in number of cases and the risk of a fourth 
wave led to a reassessment of its position.

CONSIDERATIONS FOR BUSINESSES 

Employers in Quebec’s healthcare ecosystem will 
need to revise their policies and ensure that their 
employees are compliant with the vaccination 
obligations.

It is however important to note that there are 
risks associated with implementing a mandatory 
vaccination policy in the workplace. Such risks 
could be mitigated by ensuring that the collection 
of vaccine-related information is compliant with 
applicable privacy laws, and that employees who 
cannot get vaccinated because of a protected ground 
are adequately accommodated.

[Dara Jospé is a lawyer at Fasken in the Montreal 
office. She practises law in the area of life sciences, 
health and food regulation. She advises manufacturers 
on all stages of the lifecycle of a pharmaceutical 
product, from conception until it reaches the 
consumer. In all cases, Dara develops low-risk and 
creative ways to adjust to the legal prohibitions and 
policy restrictions while keeping business interests 
and the safety of patients in mind.

Lina Bensaidane is a lawyer in Fasken’s 
intellectual property group in the Montreal office. 
She advises and represents clients in a wide range 
of copyright, trademark and regulatory matters, 
namely in the health and pharmaceutical industry. 
She also regularly assists corporations with strategic 
counselling in intellectual property and technology in 
mergers and acquisitions.]
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